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A REEVALUATION  OF  THE  SIGNIFICANCE  OF 
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After  five  years  of  congressional  hearings,  floor  debates 
and  compromises,  the  Electronic  Freedom  of  Information  Act 
Amendments  (EFOIA)  became  law  on  October  2,  1996.  In  enacting 
the  EFOIA,  Congress  clarified  that  the  Freedom  of  Information 
Act  of  1966  (FOIA)  applied  equally  to  agency  records  maintained 
in  electronic  formats  as  well  as  in  paper  formats.  These 
electronic  provisions  were  necessary  to  help  ensure  compliance 
with  the  statute  because  some  federal  agencies  had  been 
withholding  computerized  information  on  the  grounds  that 
electronic  records  did  not  fall  under  the  Act's  disclosure 
requirements . 

The  purpose  of  this  dissertation  is  to  further  public 
understanding  of  the  EFOIA  through  an  examination  of  the 
statute's  electronic  provisions.  This  dissertation  will  try  to 


vi 


answer  several  research  questions:  How  did  the  courts  resolve 
issues  of  public  access  to  computerized  government  information 
in  the  decades  before  Congress  enacted  the  EFOIA?  What  issues 
did  Congress  identify  as  obstacles  to  gaining  access  to 
government-held  information  in  electronic  formats?  What 
mechanisms  did  Congress  create  in  the  EFOIA  to  remedy  these 
problems?  How  have  federal  agencies  implemented  the  statute's 
provisions  and  complied  with  its  requirements?  Did  the  EFOIA 
address  all  the  pertinent  and  potential  problems  of  access  to 
electronically  recorded  and  stored  information,  or  is  the 
statute  already  out  of  date  because  of  the  swift  pace  of 
technological  development? 

This  research  project  will  show  that  the  rapid  and 
unprecedented  advances  in  information  technology,  particularly 
the  growth  of  the  Internet,  have  created  gaps  between  technology 
and  the  law.  This  dissertation  will  conclude  that  in  order  to 
fulfill  the  Freedom  of  Information  Act's  broad  policy  of  full 
disclosure  and  ensure  continued  public  access  to  government 
information  in  the  digital  age.  Congress  must  revise  and  update 
the  EFOIA. 
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CHAPTER  1 

FEDERAL  RECORD  KEEPING 
IN  THE  DIGITAL  AGE 

Introduction 

When  Congress  passed  the  Freedom  of  Information  Act  (FOIA)1 
in  1966,  legislators  explained  that  the  statute's  broad  policy 
of  full  disclosure  of  government-held  information  was  based  on 
democratic  political  principles.2  Under  American  democratic 
theory,  citizens  require  access  to  government  information  so 
they  can  fully  participate  in  self-governance  and  make  informed 
decisions  at  the  polls.3  The  FOIA  provided  the  public  with  a 
statutory  right  of  access  to  federal  agency  records,4  except  for 


1 See  5 U.S.C.  § 552  (1994). 

See  H.  Rep.  No.  1497,  89th  Cong.  2d  Sess.  (1966),  reprinted  in 
Freedom  of  Information  Act  Source  Book:  Legislative  Materials,  Cases, 
Articles  33,  (1974)  [hereinafter  The  FOIA  Source  Book].  The  FOIA 

Source  Book  of  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  is  a 
primary  source  for  the  legislative  history  of  the  FOIA.  S.  Rep. 
No.  1219,  88th  Cong.,  2d  Sess.  (1964),  Id.  at  93. 

3 See  generally  John  Rawls,  A Theory  of  Justice  (1971);  Karl  R. 

Popper,  The  Open  Society  and  Its  Enemies  (1971);  Harold  C.  Cross,  The 
People's  Right  to  Know  (1953);  Alexander  Meiklejohn,  Free  Speech  and  Its 
Relation  to  Self-Government  (1948).  See  also  Vincent  Blasi,  The 
Checking  Value  in  First  Amendment  Theory,  3 Am.  B.  Found.  Res.  J. 
523,  554-567  (1977);  Thomas  I.  Emerson,  The  First  Amendment  and 
the  Right  to  Know,  1976  Wash.  U.  L.  Q.  1,  1 (1976);  Alexander 
Meiklejohn,  The  First  Amendment  Is  an  Absolute,  1961  Sup.  CT. 

REV.  245,  257  (1961) . 

4 See  5 U.S.C.  § 552 (a) . 
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information  that  falls  under  nine  exempted  categories.* * * * 5  Congress 
created  the  exemptions  to  balance  the  social  and  democratic 
values  of  the  public' s right  to  know6  against  the  government' s 
need  to  keep  some  information  confidential.7 8 

Since  the  FOIA  was  crafted,  however,  radical  advances  and 
sweeping  changes  in  information  technology  have  raised 
questions  among  government  officials  and  FOIA  users  about  how 
the  Act  is  supposed  to  apply  to  information  recorded  and  stored 
in  electronic  formats.6  The  1966  version  of  the  FOIA  made  no 
mention  of  electronically  maintained  information  because  three 
decades  ago  government  information  was  recorded  primarily  on 
paper  and  stored  in  filing  cabinets.9  But  it  was  not  long  before 
some  government  officials,  some  courts  and  commentators  on  law 
and  technology  recognized  society  was  on  the  cusp  of  an 


See  id.  at  §§  552(b) (1-9).  Briefly  stated,  the  FOIA  does  not 

apply  to  matters  that  fall  under  the  categories  of  ( 1 ) classified 

information  and  national  security,  (2)  internal  agency  personnel 

information,  (3)  information  exempted  by  existing  statutes,  (4) 

trade  secrets  and  other  confidential  business  information,  (5) 
agency  memoranda,  (6)  disclosures  that  invade  personal  privacy, 
(7)  law  enforcement  investigation  records,  (8)  reports  from 
regulated  financial  institutions  and  (9)  geological  and 
geophysical  information. 

6 The  term  "right  to  know"  derives  from  a 1945  speech  by  Kent 
Cooper,  then  Executive  Director  of  the  Associated  Press.  He  is 
also  the  author  of  The  Right  to  Know  (1956)  . 

7 See  H.  REP.  No.  1497,  89th  Cong.  2d  Sess.  (1966),  reprinted  in 
The  FOIA  Source  Book  23. 

8 See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  11  (1996). 

9 INFORMING  THE  NATION:  FEDERAL  INFORMATION  DISSEMINATION  IN  AN  ELECTRONIC 

Age  207,  Office  of  Technology  Assessment,  OTA-CIT-396,  U.S. 
Government  Printing  Office,  October  1988. 
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information  revolution.10  Congress  acknowledged  in  1974  that 
maintenance  of  federal  agency  records  in  computerized  formats 
could  potentially  alter  the  calculus  of  information  disclosure 
requirements  under  the  FOIA.* 11  The  federal  courts  began  grappling 
with  the  issue  of  computerized  databases  as  early  as  1976  when 
the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit  rejected  a FOIA 
request  for  the  release  of  a medical  research  database  created 
by  a federal  agency.12 

Yet  it  was  not  until  1996  that  Congress  codified  new  rules 
expressly  stating  that  the  FOIA  applied  equally  to  agency 
records  maintained  in  electronic  formats  as  well  as  to  records 
in  paper  formats.13  This  important  provision,  along  with  several 
others,  is  contained  in  the  Electronic  Freedom  of  Information 


See,  e.g.,  Alan  F.  Westin,  The  Technology  of  Secrecy,  in 
Steven  Gillers  and  Norman  Dorsen,  eds.,  None  of  Your  Business;  S.  Rep. 

No.  854,  93rd  Cong.,  2d  Sess.  12  (1974).  See  also  SDC 
Development  Corp.  v.  Mathews,  542  F.2d  1116  (9th  Cir. 

1976) (holding  that  a requested  biomedical  and  research  database 
did  not  qualify  as  an  "agency  record"  under  the  FOIA) ; Long  v. 
Internal  Revenue  Service,  596  F.2d  362  (9th  Cir.  1979) (holding 
that  the  FOIA  applies  to  computer  tapes  to  the  same  extent  it 
applies  to  other  documents) . 

11  S.  Rep.  No.  854,  93rd  Cong.,  2d  Sess.  12.  The  report  said  that 
"[w]ith  respect  to  agency  records  maintained  in  computerized 
form,  the  term  'search'  would  include  services  functionally 
analogous  to  searches  for  records  that  are  maintained  in 
conventional  form.  Difficulties  may  sometimes  be  encountered  in 
drawing  clear  distinctions  between  searches  and  other  services 
involved  in  extracting  requested  information  from  computerized 
record  systems.  Nonetheless,  the  [Senate  Committee  on  the 
Judiciary]  believes  it  desirable  to  encourage  agencies  to 
process  requests  for  computerized  information  even  if  doing  so 
involves  performing  services  which  the  agencies  are  not  required 
to  provide — for  example,  using  its  computer  to  identify 
records."  Id. 

12  See  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116. 

13  See  H.R.  REP.  No.  795,  104th  Cong.  2d  Sess.  11  (1996). 
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Act  Amendments  of  1996  (EFOIA) , which  President  Clinton  signed 
into  law  on  October  2,  1996, 14  after  five  years  of  congressional 
hearings,  debates  and  political  wrangling.15 

Congress  created  the  legislation  principally  for  two 
reasons.16  First,  legislators  wanted  to  add  certain  electronic 
provisions  to  make  clear  that  the  FOIA  applied  to  electronically 
recorded  and  stored  information. 17  The  need  for  such  clarifying 
language  became  essential  because  over  the  years  some  agencies 
had  rejected  FOIA  requests  on  the  grounds  that  the  statute  did 
not  apply  to  records  in  electronic  formats.18  Difficulties  in 
gaining  access  to  computerized  records  were  further  exacerbated 
when  some  federal  courts  upheld  the  government's  assertions, 
creating  legal  precedents  that  allowed  agencies  to  withhold 
information  in  electronic  formats.19  Second,  legislators  wanted 
to  make  a number  of  administrative  and  procedural  changes 
intended  to  ease  serious  delays  by  the  government  in  responding 


14  See  Pub.  L.  104-231,  110  Stat . 3048,  §§  1-12  (1996) (amending 
sections  of  5 U.S.C.  § 552). 

15  In  1991,  Senator  Patrick  Leahy  introduced  S.  1040,  The 
Electronic  Freedom  of  Information  Improvement  Act.  See  Senate 
Hearing  Before  the  Subcommittee  on  Technology  and  the  Law  of  the 
Committee  on  the  Judiciary.  See  S.  Rep.  No.  1940,  102d  Cong.,  2d 
Sess.  (1992);  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess. 

16  See  H.R.  REP.  No.  795,  104th  Cong.  2d  Sess.  11,  13. 

17  See  id.  at  11-12. 

18  See  id.  at  20-21. 

19  See,  e.g.,  Dismukes  v.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984);  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116. 
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to  FOIA  requests.20  In  June  1996,  for  example,  the  FBI  had  a 
four-year-backlog  of  requests.21 


Purpose  and  Relevance 


The  purpose  of  this  dissertation  is  to  further  public 
understanding  of  the  EFOIA  through  an  examination  of  the 
statute's  electronic  provisions.22  Briefly  stated,  the  EFOIA 
establishes  that  the  rules  for  public  access  under  the  FOIA 
apply  equally  to  electronic  records  and  paper  records,23  and  a 
search  request  for  electronic  records  using  software  is  to  be 
treated  the  same  as  a paper  search.24  The  law  states  that  a 
"record"  and  "any  other  term"  used  in  reference  to  information 
includes  "any  information  that  would  be  an  agency  record  subject 
to  the  requirements"  of  the  FOIA  "when  maintained  by  an  agency 
in  any  format,  including  an  electronic  format."25  In  making 
records  available  under  the  EFOIA,  agencies  must  make  reasonable 
efforts  (1)  to  provide  the  record  "in  any  form  or  format 


See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  13-14,  16-18. 

21  Opening  statement  by  U.S.  Rep.  Steven  Horn  in  a hearing  on 
information  policy  before  the  Subcommittee  on  Government 
Management,  Information  and  Technology  of  the  Committee  on 
Government  Reform  and  Oversight,  June  13,  1996.  See  id.  at  16. 
Out  of  a total  of  75  agencies  responding  to  a 1994  Department  of 
Justice  request  for  backlog  information,  only  28  agencies 
reported  no  backlog.  See  Id.  at  13-14. 

22  See  Pub.  L.  104-231,  110  Stat.  3048,  §§  1-12 (1996) (codified  as 
amended  in  various  sections  of  5 U.S.C.  § 552).  The  statute's 
administrative  and  procedural  provisions  are  beyond  the  scope  of 
this  research  project. 

See  id.  § 3,  amending  5 U.S.C.  § 552(f). 

See  id.  § 4,  amending  5 U.S.C.  § 552(a)(2). 


24 


6 


requested  by  the  person  if  the  record  is  readily  reproducible  by 
the  agency  in  that  form  or  format,"26  and  (2)  to  maintain  records 
"in  forms  or  formats  that  are  reproducible"  so  that  requests  for 
the  information  can  be  honored.27  The  law  also  addresses 
electronic  redaction.  When  agencies  delete  parts  of  an 
electronic  record  because  the  information  is  determined  to  fall 
within  one  of  the  listed  exemptions,  agencies  must  note  the 
location  and  the  extent  of  any  deletions  made  on  an  electronic 
record.28 

The  EFOIA' s electronic  provisions  have  significant 
implications  pertaining  to  issues  of  public  access  to 
information,  federal  information  dissemination  policy  and 
economics.  There  are  several  reasons  why  research  in  this  area 
is  important.  First,  the  federal  government  is  the  largest 
single  producer,  collector,  consumer  and  disseminator  of 
information  in  the  United  States.29  Federal  agencies  produce  or 
disseminate  some  information  that  has  direct  and  significant 
political  and  economic  consequences.30  Second,  the  federal 


See  id.  § 3(2),  amending  § 552(f). 

26  See  id.  § 5(B),  amending  § 552(a)(3). 

27  See  id. 

28  See  id.  § 9. 

2 9 

See  Management  of  Federal  Information  Resources  Notice,  § 7a, 
59  Fed.  Reg.  37,  906,  37,  910  ( 1994 ) (Circular  A-130 ) . 

30  "Government  information  is  a valuable  national  resource.  It 
provides  the  public  with  knowledge  of  the  government,  society, 
and  economy— past , present,  and  future.  It  is  a means  to  ensure 
the  accountability  of  government  to  manage  the  government's 
operations,  to  maintain  the  healthy  performance  of  the  economy, 
and  is  itself  a commodity  in  the  marketplace."  Id.  at  § 7b. 
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government  is  increasingly  involved  in  the  gathering,  storage 
and  manipulation  of  information  in  electronic  form  and  digital 
formats,  including  the  creation  of  databases.31  For  example,  when 
congressional  hearings  began  laying  the  foundation  for  the  FOIA 
in  1955,  the  federal  government  had  45  computers.32  Ten  years 
later,  when  the  Senate  passed  its  version  of  the  FOIA,  the 
computer  inventory  for  the  federal  government  was  1,8  2 6. 33  The 
number  jumped  to  5,277  by  197034  and  guadrupled  to  22,000  in 
198  6. 15  By  1994,  the  federal  government  used  34,640  computers, 
ranging  in  cost  from  $10,000  to  more  than  $1  million  each.36 
Third,  both  profit-making  and  nonprofit  organizations  request 
government -he Id  information  for  a variety  of  uses,  including 
dissemination  to  other  users.37  Finally,  government  information 
stored  electronically  is  potentially  far  more  valuable  than  the 


See  Management  of  Federal  Information  Resources  Notice,  § 7a, 
59  Fed.  Reg.  37,906,  37,910  ( 1994 ) (Circular  A-130) . See  Matthew 
D.  Bunker,  Sigman  L.  Splichal,  Bill  F.  Chamberlin  and  Linda  M. 
Perry,  Applying  Legal  Doctrine  to  Emerging  Technology,  20  Fla. 

ST.  U.  L.  REV.  543,  559-60  (1993) . 

32  See  S.  REP.  272,  104th  Cong.,  2d  Sess.  8 (1996). 

33  See  id. 

34  See  Id. 

3j  See  General  Services  Admin. , Federal  Information  Resource 
Management , Microcomputer  Survey  Report  (Sept.  1988). 

36  See  S.  REP.  272,  104th  Cong.,  2d  Sess.  8 (1996).  According  to 
the  Senate  report,  in  1994  the  government  used  25,250  small 
computers  (costing  $10,000  to  $100,000  each);  8,500  medium 
computers  (costing  $100,000  to  $1  million  each);  and  890  large 
computers  (costing  more  than  $1  million  each) . See  id. 

37  See  generally , Creative  Ways  of  Using  and  Disseminating 
Federal  Information : Hearings  Before  the  Government  Information , 
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equivalent  data  on  paper  because  information  in  electronic 
formats  can  be  used  and  manipulated  faster,  easier  and  at  less 
cost . 38 

In  sum,  the  EFOIA' s electronic  provisions  are  tremendously 
important  to  the  future  of  public  access  to  government-held 
information  in  the  electronic  age.39  As  the  Justice  Department 
observed,  "no  development  in  the  history  of  the  [FOIA]  has  held 
as  much  potential  for  shaping  [the  Act's]  contours,  even  the 
very  future  of  its  implementation,  as  that  of  new  technology."40 
If  effective,  the  1996  amendments  can  help  advance  democratic 
principles  by  keeping  the  government  from  restricting  access  to 
electronically  recorded  information,  and  it  can  also  undercut 
efforts  to  establish  information  monopolies,  which  could  have 
undesirable  economic  and  social  consequences.41 


Justice  and  Agriculture  Subcommittee  of  the  House  committee  on 
Government  Operations,  102d  Cong.,  1st  & 2d  Sess.  (1992). 

38  See  Henry  H.  Perritt,  Jr.,  Unbundling  Value  in  Electronic 
Information  Products : Intellectual  Property  Protection  for 
Machine  Readable  Interfaces , 20  Rutgers  Computer  & Tech.  L.J.  415, 
418-22  (1994);  Robert  M.  Gellman,  Twin  Evils:  Government 
Copyright  and  Copyright-like  Controls  Over  Government 
Information,  45  Syracuse  L.  Rev.  999,  1003,  1036  (1995);  Leo  T. 
Sorokin,  The  Computerization  of  Government  Information:  Does  It 
Circumvent  Public  Access  Under  the  Freedom  of  Information  Act 
and  the  Depository  Library  Program?  24  Colum.  J.L.  & Soc.  Probs. 
267,  277  (1991). 

q q 

See  FOIA  Update,  Vol.  XI,  No.  2,  at  3,  Spring/Summer  1990. 

See  also  OIP  Releases  Results  of  Electronic  Records  Survey,  16 
Access  Reports  1 Nov.  14,  1990. 

40  FOIA  Update,  Vol.  XI,  No.  2,  at  3. 

41  Law  Professor  Henry  H.  Perritt  Jr.  wrote  that  the  Freedom  of 
Information  Act  is  an  "instrument  of  the  diversity  principle.  It 
undercuts  efforts  to  establish  information  monopolies  because  it 
grants  private  sector  redisseminators  an  entitlement  to  public 
information  notwithstanding  agency  efforts  to  block  access  in 
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This  dissertation  will  try  to  illuminate  the  significance 
and  implications  of  the  EFOIA  by  answering  several  related 
research  questions:  How  did  the  courts  resolve  issues  of  public 
access  to  computerized  government  information  in  the  decades 
before  Congress  enacted  the  EFOIA?  What  issues  did  Congress 
identify  as  obstacles  to  gaining  access  to  government-held 
information  in  electronic  formats?  What  mechanisms  did  Congress 
create  in  the  EFOIA  to  remedy  these  problems?  How  have  federal 
agencies  implemented  the  statute' s provisions  and  complied  with 
its  requirements?  Did  the  EFOIA  address  all  the  pertinent  and 
potential  problems  of  access  to  electronically  recorded  and 
stored  information,  or  is  the  statute  already  out  of  date 
because  of  the  rapid  pace  of  the  technological  development? 

Theoretical  Framework 

This  dissertation,  like  the  FOIA  itself,42  is  grounded  in 
American  democratic  political  theory.  The  FOIA' s congressional 
crafters  reasoned  that  because  "the  theory  of  an  informed 
electorate  is  so  vital  to  the  proper  operation  of  a democracy, " 
there  was  a clear  need  for  "a  statute  which  affirmatively 
provides  for  a policy  of  disclosure."43  Philosophers,  legal 
scholars  and  other  commentators  have  written  extensively  about 


order  to  support  exclusive  distribution  arrangements."  Henry  H. 
Perritt,  Jr.,  Law  and  the  Information  superhighway  477  (1996). 

See  H.  Rep.  No.  1497,  89th  Cong.  2d  Sess.  (1966),  reprinted  in 
The  FOIA  Source  Book,  supra  note  2,  at  33;  S.  Rep.  No.  1219,  88th 
Cong.,  2d  Sess.  (1964),  Id.  at  93. 

43  S.  Rep.  No.  1219,  88th  Cong.,  2d  Sess.  (1964),  reprinted  in 
The  FOIA  Source  Book,  supra  note  2,  at  93. 
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the  intertwining  relationship  between  public  access  to 
government  information  and  democracy.44  Alexander  Meiklejohn,  a 
philosopher  and  educator  who  was  a leading  figure  in  the  modern 
development  of  democratic  political  theory  and  the  First 
Amendment,45  wrote  that  for  people  to  be  their  own  rulers,  it  is 
essential  that  "whatever  truth  may  become  available  shall  be 
placed  at  the  disposal  of  all  the  citizens  of  the  community."46 
Professor  Meiklejohn  believed  that  "[pjublic  discussions  of 
public  issues,  together  with  the  spreading  of  information  and 
opinion  bearing  on  those  issues,  must  have  a freedom  unabridged 
by  our  agents.  Though  they  govern  us,  we,  in  a deeper  sense, 
govern  them.  Over  our  governing,  they  have  no  power.  Over  their 
governing  we  have  sovereign  power."47 

The  importance  of  access  to  government  information  and 
public  discussion  about  governance  rests  at  the  heart  of  the 


44  See  supra  note  3. 

45  See  Eugene  Cerruti,  "Dancing  in  the  Courthouse" : The  First 
Amendment  Right  of  Access  Opens  a New  Round,  29  U.  Rich.  L.  Rev. 
237,  283  (1995);  Lillian  R.  BeVier,  68  Cal.  L.  Rev  483,  503 
(1980)  ("The  conception  of  democracy  apparently  embraced  by 
proponents  of  the  'right  to  know'  echoes  the  view  of  Alexander 
Meiklejohn,  whose  insights  into  the  relevance  of  self-government 
to  First  Amendment  analysis  have  been  of  seminal  importance."); 
Thomas  I.  Emerson,  Legal  Foundations  of  the  Right-to-Know,  1976 
Wash.  U.  L.Q.  1,  4 ("It  has  been  suggested  that  the  right-to- 
know  be  adopted  as  the  sole,  or  at  least  the  principal,  basis 
for  the  constitutional  protection  afforded  by  the  First 
Amendment.  Alexander  Meiklejohn  is  the  primary  source  of  this 
theory. ") . 

46  Alexander  Meiklejohn,  Free  Speech  and  Its  Relation  to  Self-Government  88 
(1948) . 

47  Alexander  Meiklejohn,  The  First  Amendment  Is  an  Absolute,  1961 
SUP.  CT.  Rev.  245,  257  (1961). 
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First  Amendment  itself.48  The  U.S.  Supreme  Court  has  repeatedly 
declared  that  a major  purpose  of  the  First  Amendment  is  to 
protect  public  debate  of  governmental  affairs.49  The  Court  has 
said  that  "matters  of  public  interest"  include,  but  are  not 
limited  to,  discussions  of  candidates,  structures  and  forms  of 
government,  the  manner  in  which  government  is  operated  or  should 
be  operated,  and  all  similar  subjects  related  to  the  political 
process.50  Computerized  record  keeping  and  electronic  access  fit 
into  the  framework  of  democratic  theory  because  emerging 
technologies  can  allow  the  public  to  have  faster  and  easier 
access  to  government  information,  therefore  enhancing  the 
public' s ability  to  evaluate  the  performance  of  government 
agencies . 


48  See,  e.g.  , NAACP  v.  Claiborne  Hardware  Co.,  458  U.S.  886,  913 
(1982)  ("  [Sjpeech  concerning  public  affairs  is  more  than  self- 
expression;  it  is  the  essence  of  self-government."  (quoting 
Garrison  v.  Louisiana,  379  U.S.  64,  74-75  (1964)));  Mills  v. 
Alabama,  384  U.S.  214,  217-18  (1966) ("Whatever  differences  may 
exist  about  interpretations  of  the  First  Amendment,  there  is 
practically  universal  agreement  that  a major  purpose  of  that 
Amendment  was  to  protect  the  free  discussion  of  governmental 
affairs.");  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254,  269-70 
(1964) (There  is  a "profound  national  commitment"  to  the 
principle  that  "debate  on  public  issues  should  be  uninhibited, 
robust  and  wide-open.");  Roth  v.  United  States,  354  U.S.  476, 

484  (1957) ("The  protection  given  speech  and  press  was  fashioned 
to  assure  unfettered  interchange  of  ideas  for  the  bringing  about 
of  political  and  social  changes  desired  by  the  people."); 

Carey  v.  Brown,  447  U.S.  455,  467  (1980) ("The  maintenance  of  the 
opportunity  for  free  political  discussion  to  the  end  that 
government  may  responsive  to  the  will  of  the  people  and  that 
changes  may  be  obtained  by  lawful  means,  an  opportunity 
essential  to  the  Republic,  is  a fundamental  principle  of  our 
constitutional  system."  (quoting  Stromberg  v.  California,  283 
U.S.  359,  369  (1931) ) ) . 

49  See  id. 

50  Mills  v.  Alabama,  384  U.S.  at  217-18. 
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Literature  Review 

A review  of  the  pertinent  literature  when  research  on  this 
dissertation  began,  in  early  1998,  showed  there  was  only  one  law 
journal  article  that  examined  the  Electronic  Freedom  of 
Information  Act  Amendments.  Writing  in  Rutgers  Computer  and 
Technology  Law  Journal  in  1997,  attorney  David  MacDonald 
presented  an  overview  of  all  the  Act's  provisions.51  He  argued 
that  the  statute  is  self-limiting  because  it  did  not  revise 
public  access  policy  to  anticipate,  accommodate  or  take 
advantage  of  emerging  information  technology.52  He  concluded  that 
the  statute's  electronic  provisions  are  mere  technological  gap- 
fillers  for  handling  records.53 

Since  MacDonald's  article  appeared,  and  to  date,  there 
have  been  three  other  articles  focusing  exclusively  on  the 
EFOIA.  All  three  were  published  in  the  spring  1998  edition  of 
Administrative  Law  Review.54  The  articles  were  written  by  Senator 
Patrick  Leahy,  who  was  a driving  force  behind  EFOIA' s enactment. 


51  See  David  MacDonald,  The  Electronic  Freedom  of  Information  Act 
Amendments:  A Minor  Upgrade  to  Public  Access  Law , 23  Rutgers  Comp. 
& Tech.  L. J.  357  (1997) . 

52  See  id.  at  389. 

53  See  id.  at  357. 

54  See  Patrick  J.  Leahy,  The  Electronic  FOIA  Amendments  of  1996: 
Reformatting  the  FOIA  for  On-Line  Access,  50  Admin.  L.R.  339 
(1998);  James  T.  O'Reilly,  Expanding  the  Purpose  of  Federal 
Records  Access:  New  Private  Entitlement  or  New  Threat  to 
Privacy,  50  Admin.  L.R.  371  (1998);  Michael  E.  Tankersley,  How 
the  Electronic  Freedom  of  Information  Act  Amendments  of  1996 
Update  Public  Access  for  the  Information  Age,  50  Admin.  L.R.  421 
(1998) . 
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FOIA  scholar  James  T.  O'Reilly,  and  public  interest  attorney 
Michael  E.  Tankersley.  The  articles  discussed  EFOIA' s provisions 
generally  and,  for  the  most  part,  lauded  the  1996  amendments  for 
modernizing  the  Freedom  of  Information  Act  in  the  information 
age.  Only  Tankersley  presented  somewhat  of  a critical 
evaluation,  pointing  out  a few  loopholes  in  the  EFOIA  that 
agencies  potentially  may  exploit  to  block  disclosure.  But  none 
of  the  articles  discussed  in  detail  how  the  rise  of  the 
Internet,  which  has  grown  tremendously  since  the  amendments  were 
passed,  is  affecting  access  to  government-held  information. 

A review  of  dissertation  abstracts  to  date  showed  that  one 
work,  in  part,  discussed  electronic  issues  and  the  FOIA.  But 
this  discussion  was  only  one  portion  of  a much  broader 
examination  by  David  Austin  Wallace,  who  also  examined  the 
Federal  Records  Act  and  the  Presidential  Records  Act  in  his 
research  project.55  His  dissertation  focused  on  how  one  requester 
used  all  three  statutes  to  gain  access  to  government-held 
information.  Wallace  offered  a case  analysis  of  Armstrong  v. 
Executive  Office  of  the  President.  Between  1989  and  1997, 
private  citizen  plaintiffs  challenged  the  U.S.  Executive  Office 
of  the  President,  the  National  Security  Council  and  the  U.S. 
National  Archives  and  Records  Administrations  for  their  use, 
management  and  disposition  of  electronic  mail  technology  and 
electronic  mail  messages  under  the  FOIA,  the  Presidential 

55  See  David  Austin  Wallace,  The  Public's  Use  of  Federal 
Recordkeeping  Statutes  to  Shape  Federal  Information  Policy:  A 
Study  of  the  PROFS  Case  (Freedom  of  Information  Act,  Federal 
Records  Act,  Presidential  Records  Act),  Ph.D.  dissertation. 
University  of  Pittsburgh  (1997). 
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Records  Act  and  the  Federal  Records  Act.  Wallace  proposed  a 
hypothesis  that  the  public  can  successfully  use  federal  record 
keeping  statutes  to  shape  federal  information  and  public 
policy. 56 

A recent  pre-EFOIA  dissertation  by  David  H.  Morrissey 
examined  how  government  computerization  has  affected  federal 
information  policy  and  the  Freedom  of  Information  Act.57  This 
1994  dissertation  found  that  behavior  of  the  federal  information 
bureaucracy  was  integral  to  the  effective  operation  of 
information  policy.  Morrissey  wrote  that  the  failure  of  a number 
of  access  measures  seemed  less  the  failure  of  congressional 
action  than  the  result  of  agency  efforts  to  interpret  the  FOIA 
in  a way  that  ensured  maximum  agency  control  of  internal  files . 
This  kind  of  agency  interpretation  increased  in  periods  of 
uncertainty,  such  as  when  new  communication  technologies 
rendered  unclear  the  information  laws  written  for  paper 
documents.  Morrissey  concluded  that  new  rules  were  required  to 
bring  agencies  into  compliance  with  the  FOIA.58 

Although  there  is  a paucity  of  academic  and  legal 
literature  on  the  EFOIA  at  present,  there  are  numerous  pre-EFOIA 
articles  in  the  legal  literature  on  the  general  subject  of 
public  access  to  electronic  information  and  the  FOIA.  For  the 
most  part,  some  commentators  argued  that  federal  agencies  balk 


56  See  id. 

57  See  David  H.  Morrissey,  Interpreting  the  Freedom  of 
Information  Act  in  the  Age  of  Electronic  Government,  Ph.D. 
dissertation,  Indiana  University  (1994) . 
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at  providing,  or  refuse  to  provide,  access  to  electronically 
recorded  and  stored  information.  In  the  main,  authors  tended  to 
agree  that  Congress  needed  to  update  the  FOIA  to  ensure  that  the 
public  could  gain  access  to  computerized  information. 

For  example,  two  commentators  examined  a 1995  bill 
introduced  by  Senator  Patrick  Leahy,  who  wanted  to  add 
electronic  provisions  to  the  FOIA.  This  proposed  legislation, 
the  Electronic  Freedom  of  Information  Improvement  Act  of  1995 
(EFOIIA,  for  short,  to  distinguish  it  from  the  EFOIA  of  1996) , 
was  the  immediate  precursor  to  the  EFOIA.59  Senator  Leahy's  bill 
was  revised  in  a number  of  respects  and  reintroduced  in  1996  as 
a House  bill,  which  was  later  enacted  as  the  EFOIA.  In  a 1996 
article  published  in  John  Marshall  Journal  of  Computer  and 
Information  Law,00  Jeffrey  Norgle  argued  that  the  FOIA  needed  to 
be  revised  through  passage  of  the  EFOIIA  because  the  FOIA  did 
not  specifically  require  federal  agencies  to  honor  requests  for 
information  in  electronic  form.61  He  attributed  this  problem 
partially  to  the  ambiguity  of  key  terms  in  the  Act  and  partially 
to  the  rapid  advancement  of  computer  technology.62 


See  S.  Rep.  No.  272,  104th  Cong.  2d  Sess.  (1996) (accompanying 
S.  1090,  Electronic  Freedom  of  Information  Improvement  Act  of 
1995) . 

60  See  Jeffrey  Norgle,  Revising  the  Freedom  of  Information  Act 
for  the  Information  Age:  The  Electronic  Freedom  of  Information 
Act,  14  J.  Marshall  J.  of  Computer  & Info.  L.  817  (1996)  . 

61  See  id.  at  842. 


62 


See  id. 


16 


FOIA  expert  Robert  Gellman  criticized  Senator  Leahy' s 
proposal  for  not  going  far  enough  to  ensure  public  access  to 
electronic  information.  In  a 1997  Government  Information 
Quarterly  article,63  Gellman,  an  attorney  who  testified  at 
congressional  hearings  on  both  the  EFOIIA  and  EFOIA,  asserted 
that  the  Senate' s proposal  failed  to  address  several  important 
questions:  What  is  the  status  of  electronic  mail  under  archives 
and  record  management  laws?  When  can  electronic  mail  be 
withheld  from  disclosure  under  privacy  laws?  Is  an  agency 
required  to  recover  deleted  electronic  mail  from  backup  tapes  in 
response  to  a FOIA  request?64 

Commentators  have  pointed  out  how  access  issues  have  been 
reshaped  as  government  has  moved  from  recording  information  on 
paper  and  storing  it  in  filing  cabinets  to  using  databases  and 
computers.  Professor  Henry  H.  Perritt,  Jr.,  wrote  that  once 
information  is  recorded  and  stored  electronically,  the  data 
becomes  more  valuable  and  holds  far  greater  potential  for  users 
than  the  same  information  on  paper.65  Writing  in  a 1994  issue  of 
Rutgers  Computer  and  Technology  Law  Journal,  Professor  Perritt 
noted  that  the  way  that  information  is  organized  in  an 

63  See  Robert  Gellman,  Shortcomings  of  the  Proposed  Electronic 
Freedom  of  Information  Improvement  Act  (S.  1090),  14  Gov't  Info. 

Q.  1 (1997).  Because  of  the  lag  time  between  submission  of  the 
article  and  its  publication,  Gellman' s article  actually  came  out 
after  congressional  action  on  S.  1090  ended;  Congress  instead 
approved  the  House-sponsored  Electronic  Freedom  of  Information 
Act  Amendments  of  1996. 

64  See  id.  at  4. 

65  See  Henry  H.  Perritt,  Jr.,  Unbundling  Value  in  Electronic 
Information  Products : Intellectual  Property  Protection  for 
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electronic  environment  can  be  crucial.  For  example,  electronic 
data  can  be  embedded  with  internal  and  external  pointers  that 
permit  the  selection,  coordination  and  arrangement  of  subsets  of 
the  data,  and  this  innovation  makes  the  data  more  usable  by- 
others.  Conversely,  if  there  are  no  pointers,  or  an  agency  in 
control  of  the  information  removes  the  pointers,  then  it  becomes 
more  difficult  and  expensive  for  others  to  use  the  data.66 

Computerizing  information  thus  seemed  to  present 
tremendous  opportunities  to  make  government-held  information 
more  available  to  the  public  and  easier  to  obtain.  But  instead 
of  facilitating  access  to  records,  agencies  have  sometimes  used 
the  new  technology  to  block  disclosure,  wrote  Professors  Matthew 
D.  Bunker  and  his  colleagues.67  In  a 1993  article  in  Florida 
State  University  Law  Review,  the  authors  said  agencies  did  not 
consider  designing  computerized  systems  with  the  necessary 
technology  to  also  permit  access,  even  though  computerization 
has  the  potential  to  make  it  easier  for  citizens  to  gain  access 
to  government  records  . 68 

The  courts  have  not  been  much  help  to  the  public  in  this 
regard  either,  instead  giving  agencies  wide  discretion  over  how 
computerized  information  is  made  available.  For  example,  Bunker 
and  his  colleagues  pointed  out,  courts  have  ruled  that  agencies 
are  not  required  to  use  their  information  technology  to 

Machine  Readable  Interfaces , 20  Rutgers  Computer  & Tech.  L.J.  415 
(1994) . 

66  See  id.  at  418-422. 


67 


See  Bunker  et  al.,  supra  note  31,  at  594. 
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dramatically  reconfigure  or  create  new  data  in  order  to  meet  a 
FOIA  request.69  Clearly,  the  shift  to  computerized  record 
maintenance  created  legal  issues  that  placed  access  law  in  a new 
light  and  created  gaps  between  law  and  technology.  As  a result, 
the  authors  noted,  novel  questions  have  been  raised.  For 
example:  Must  agencies  create  programs  to  satisfy  requests  for 
data  not  yet  processed  for  agency  use?  And  to  what  extent  must 
agencies  invest  in  new  computer  technology  to  enhance  public 
access?  To  what  extent  must  an  agency  segregate  exempt  and  non- 
exempt data  in  a computer  to  fulfill  a FOIA  request?70 

Writing  in  William  and  Mary  Bill  of  Rights  Journal  in 
1993,  Professor  Sandra  Davidson  Scott  said  that  disparities 
between  law  and  technology,  which  result  in  restricting  or 
slowing  public  access  to  government  information,  have 
undesirable  social  and  political  consequences — decreased  access 
to  government  information  creates  a climate  that  tends  toward  a 
closed  society  rather  than  an  open  one.71  Furthermore,  she  wrote, 
federal  law  was  not  keeping  up  with  technology  in  terms  of 
facilitating  speedy  and  affordable  public  access  to  computerized 
government  information  that  is  in  the  public  interest.72  She 
concluded  that  legislators  must  "clean  out  the  cobwebs  of  the 


68 

69 

70 


See  id. 
See  id. 
See  id. 


at  567. 
at  574. 


See  Sandra  Davidson  Scott,  Suggestions  for  a Model  Statute  for 
Access  to  Computerized  Government  Records,  2 Wm.  & Mary  Bill  of 
Rts . J.  29.  30  (1993) . 


72 


See  id. 
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Gutenberg  era,"  if  they  take  seriously  their  duty  to  open 
government  as  much  as  possible  within  the  rightful  limits  of 
privacy  protection.73 

Access  to  electronic  government  information  is  especially 
important  for  the  news  media  in  order  to  fulfill  their 
government  watchdog  function,  as  two  co-authors  recognized  in  a 
1991  article  in  Saint  Louis  University  Law  Journal . 74  Elliot 
Jaspin  and  Mark  Sableman  focused  on  the  crucial  importance  of 
public  access  laws  as  tools  to  help  journalists  scrutinize 
government  through  computer  assisted  reporting.75  "Many 
journalists  see  the  promise  of  true  and  effective  access  to 
government  records  in  computerized  information  and  retrieval," 
the  authors  wrote.  "But  many  government  agencies  and  officials, 
concerned  that  electronic  records  could  disclose  too  much,  have 
either  resisted  altogether,  or  attempted  to  encumber, 
journalistic  access  to  these  records."'6  Jaspin  and  Sableman 
concluded  that  specific  policies  need  to  be  codified  in  the  FOIA 
in  order  to  ensure  that  the  public  and  press  have  an  explicitly 
stated  statutory  right  of  access  to  electronically  stored 
government  information. 

In  1990,  Leo  T.  Sorokin  identified  two  specific  electronic 
access  problems,  which  ultimately  were  addressed  by  Congress  in 


M Id.  at  115. 

74  See  Elliot  Jaspin  and  Mark  Sableman,  News  Media  Access  to 
Computer  Records:  Updating-  Information  Laws  in  the  Electronic 
Age , 36  ST.  Louis  U.  L.J.  349,  361-62  (1991). 


75 


See  id. 
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the  1996  EFOIA.77  In  his  article  in  Columbia  Journal  of  Law  and 
Social  Problems , Sorokin  wrote  that  the  FOIA  needed  a definition 
of  the  term  "record"  that  explicitly  included  electronic 
information.18  Although  the  FOIA  provided  a definition  for  the 
term  "agency,"  there  was  no  definition  for  "record,"  thus  making 
it  more  difficult  to  determine  what  constitutes  an  "agency 
record."79  Second,  the  FOIA  should  enable  requesters  to  choose 
between  paper  and  electronic  formats  as  forms  in  which  to 
receive  the  information  they  sought.80 

The  fear  that  computerization  could  create  a new  form  of 
government  secrecy  also  has  been  a theme  expressed  in  the  legal 
and  academic  literature.  This  view  was  articulated  as  early  as 
1974  in  an  article  by  Professor  Alan  F.  Westin.81  After 
interviewing  agency  officials.  Professor  Westin  concluded  that 
government  was  neither  interested  in  nor  motivated  to  use 
computerization  for  making  public  access  to  information  easier 
or  cheaper.82  "Improving  the  production  of  information  to  other 
parties,  such  as  the  press  or  public  interest  groups 
investigating  government  operations,  was  not  a goal  of 


,b  Id.  at  350. 

77  See  Leo  T.  Sorokin,  24  Colum.  J.L.  & Soc.  Probs  267,  268 
(1991) . 

78  See  id.  at  293-94,  297. 

79  See  id. 

80  See  id. 

81  See  Alan  F.  Westin,  The  Technology  of  Secrecy,  in  Steven  Gillers 
and  Norman  Dorsen,  eds..  None  of  Your  Business  (1974)  . 


82 


See  id.  at  305. 
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computerization,"  Westin  wrote.83  He  warned  that  unless  citizens 
demanded,  and  government  created,  a right  of  access  to 
computerized  information,  the  rapid  computerization  of 
government  operations  could  pose  a ''potentially  great  danger"  to 
the  right  to  know.84 

In  a 1989  article  in  Software  Law  Journal,  Jerry  Berman 
argued  that  outmoded  government  information  law  and  policies 
were  creating  new  forms  of  government  secrecy  in  the  computer 
age  because  of  inequities  among  information  users  in  terms  of 
their  ability  to  afford,  gain  access  to  and  use  public 
inf ormation . 8j  Writing  seven  years  before  the  EFOIA  was  enacted, 
Berman  foresaw  an  "Electronic  Freedom  of  Information  Act"  that 
would  provide  for  an  online  "gateway"  to  an  agency' s FOIA 
database  so  that  the  public  can  gain  access  to  files  already 
mandated  to  be  made  public.86 

Most  of  the  literature  on  electronic  access  issues  takes 
an  advocacy  position,  arguing  for  lifting  obstacles  to  public 
access  to  electronic  government  information  and  for  updating  the 
FOIA  to  specifically  adapt  the  statute  to  the  new  technology. 
However,  two  critics  strongly  argue  for  restraint.87  In 


84  Id.  at  317. 

85  See  Jerry  Berman,  The  Right  to  Know:  Public  Access  to 
Electronic  Public  Information,  3 Software  L.J.  491,  493  (1989). 

86  See  id.  at  523. 

87  See  MacDonald,  supra  note  51;  Fred  H.  Cate,  D.  Annette  Fields, 
James  K.  McBain,  The  Right  to  Privacy  and  the  Public's  Right  to 


22 


MacDonald' s analysis  of  the  EFOIA,  he  said  that  one  particular 
EFOIA  provision,  Section  3,  which  would  allow  access  to  value- 
added  databases  compiled  by  government  agencies,  may  have 
adverse  economic  consequences.88  By  permitting  "indiscriminate 
access"  to  value-added  proprietary  databases  under  the  FOIA  fee 
structure,  he  wrote,  agencies  are  prevented  from  recovering 
reasonable  costs  from  private  parties  who  benefit  commercially 
from  access  to  the  information.89 

MacDonald  argued  that  there  is  an  important  distinction 
between  proprietary  information  systems  and  agency  records 
reachable  under  the  FOIA.90  In  his  view,  value-added  information 
contained  in  the  databases  should  be  restricted  from  disclosure 
under  FOIA  guidelines.91  Under  the  EFOIA,  he  wrote,  all 
electronic  records  not  falling  within  one  of  the  nine  enumerated 
FOIA  exemptions  would  be  subject  to  disclosure,  including 
information  libraries  and  other  value-added  data.92  Consequently, 
he  asserted,  agencies  that  produce  value-added  information  may 


Know:  The  "Central  Purpose"  of  the  Freedom  of  Information  Act, 

46  Admin.  L.  Rev.  41  (1994). 

88  See  MacDonald,  supra  note  51,  at  379.  Adding  value  to  data 
refers  to  enhancing  its  functional  utility  by  changing 
organization  or  formats,  or  by  developing  software  or  hardware 
that  can  retrieve  and  manipulate  data.  For  example,  software 
that  can  create  new  subsets  of  data  makes  an  electronic  database 
even  more  useful  and  thus  adds  value  to  the  data. 

89  See  id.  at  387. 

90  See  id.  at  373. 


92 


See  id. 
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find  it  difficult  to  protect  their  investment.93  MacDonald 
contended  that  this  problem  of  cost  recovery  will  worsen  because 
agencies  and  authorities  in  all  levels  of  government  are  using 
information  technologies  to  produce  value-added  data  and  records 
at  a record  pace.94 

Extending  FOIA  access  to  the  increasing  number  of 
computerized  records  in  general  would  increase  agency  costs 
exponentially,  9j  according  to  privacy  advocate  Professor  Fred  H. 
Cate  and  his  colleagues.  Writing  in  1994,  Professor  Cate  and  his 
colleagues  argued  that  the  FOIA  already  has  been  extended  "far 
beyond  its  original  purpose"  by  requesters,  agencies,  litigants 
and  courts.96  The  vast  majority  of  FOIA  requesters  do  not  seek 
information  about  government  activities,  they  wrote,  but  rather 
want  information  about  business  competitors,  opposing  parties  in 
litigation  and  the  activities  of  other  non-governmental 
entities . 97 

The  costs  associated  with  "this  misuse  of  the  FOIA 
increase  as  more  requesters  use  the  Act  to  discover  information 
about  non-governmental  activities  and  as  the  volume  of  agency 
records  subject  to  the  FOIA  expands,"  Cate  and  his  colleagues 
said.98  "Those  costs  threaten  to  increase  exponentially,  however. 


See  id.  at  380. 

94  See  id. 

95  See  Cate  et  al.,  supra  note  87,  at  66. 

96  Id.  at  65. 


97 


See  id. 
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if  the  FOIA  is  applied  to  the  increasing  number  of  computerized 
agency  records."99 


Methodology 

The  principal  methodology  for  this  project  involves  legal 
research  to  analyze  legislation,  legislative  histories  and  court 
cases.  Research  includes: 

• Examining  the  Freedom  of  Information  Act  of  1966  (FOIA) 
and  its  amendments  of  1974,  1976  and  1986. 

• Examining  the  Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA) . 

• Reviewing  the  legislative  history  of  the  FOIA  and  EFOIA, 
including  the  relevant  congressional  reports  that 
accompanied  the  bills  and  relevant  commentaries 
published  in  the  Congressional  Record. 

• Reviewing  documents  filed  in  the  Federal  Register  and 
issued  by  the  Justice  Department  and  Office  of 
Management  and  Budget  in  order  to  find  out  how  agencies 
have  been  implementing  the  EFOIA' s electronic 
provisions . 100 


See  Cate  et  al.,  supra  note  87,  at  66.  Cate  and  his  co-authors 
cited  a comment  by  Antonin  Scalia  that  is  frequently  quoted  by 
FOIA  critics.  In  1982,  Scalia  wrote  that  the  FOIA  is  "the  Taj 
Mahal  of  the  Doctrine  of  Unanticipated  Consequences,  the  Sistine 
Chapel  of  Cost-Benefit  Analysis  Ignored."  Antonin  Scalia,  The 
Freedom  of  Information  Act  Has  No  Clothes,  Regulation, 

March/April  1982,  at  15. 

See  Cate  et  al . , supra  note  87,  at  66. 

100  The  Department  of  Justice  has  the  responsibility  of  providing 
policy  guidance  and  overseeing  agency  compliance  with  the  FOIA. 
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• Obtaining  the  findings  of  public  interest  groups  that 
monitor  and  evaluate  FOIA  operations,  such  as  OMB  Watch 
and  Reporters  Committee  for  Freedom  of  the  Press. 

• Analyzing  pertinent  court  cases  brought  by  FOIA  users 
against  the  government  since  passage  of  the  1996 
electronic  amendments . 

Legal  research  resources  will  include  the  Congressional 
Information  Service,  Lexis-Nexis  databases.  Info  Trac,  the  Index 
to  Legal  Periodicals  and  the  Internet.  Although  most  of  the 
legal  research  for  this  dissertation  involves  examining  primary 
sources  such  as  House  and  Senate  bills,  statutes,  cases  and 
congressional  reports,  this  dissertation  also  will  rely  on 
secondary  source  materials,  including  books,  legal  periodicals 
such  as  law  journals  and  law  reviews,  treatises,  digests  and 
mass  communication  journals. 

Summary  of  Chapters 

This  research  project  on  the  EFOIA  will  be  organized  into 
10  chapters. 

Chapter  1:  Federal  Record  Keeping  in  the  Digital  Age, 
serves  as  an  introduction  to  the  dissertation  and  provides  an 
overview  of  topics  that  will  be  covered. 

See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  6 (1996) . Generally, 
the  Office  of  Information  and  Regulatory  Affairs  within  the 
White  House  Office  of  Management  and  Budget  exercises  broad 
authority  for  coordinating  and  administering  government-wide 
information  policy.  OMB  exercises  this  authority  under  various 
statutes,  such  as  the  FOIA  and  the  Paperwork  Reduction  Act.  The 
Paperwork  Reduction  Act  is  codified  at  Chapter  35  of  Title  44  of 
the  United  States  Code.  See  id. 


26 


Chapter  2:  The  Fountain  of  Power:  Public  Access  to 
Government  in  an  Open  Society.  This  chapter  will  outline  the 
historical  and  philosophical  foundations  for  public  access  to 
government-held  information  in  an  open  society.  The  chapter  also 
will  explain  how  the  FOIA  fits  into  the  matrix  of  core  federal 
access  laws,  which  also  includes  the  First  Amendment, 101  Section 
105  of  the  Copyright  Act102  and,  to  a lesser  extent,  the  Privacy 
Act103  and  the  Paperwork  Reduction  Act.104 

Chapter  3:  The  Freedom  of  Information  Act:  Establishing 
Legally  Enforceable  Access  Rights.  This  chapter  will  discuss  the 
legislative  history  of  the  Freedom  of  Information  Act.  An 
understanding  of  the  FOIA' s legislative  history  is  important  to 
this  study  because  the  statute' s broad  policy  of  full  disclosure 
is  the  foundation  on  which  the  EFOIA  is  built. 

Chapter  4:  On  the  Road  to  Electronic  Access.  Until 
Congress  passed  the  Electronic  Freedom  of  Information  Act  of 
1996,  federal  agencies  had  no  clear  guidance  on  how  to  treat 
FOIA  requests  for  computerized  data  and  automated  record 
searches . This  chapter  will  discuss  how  the  federal  courts 
fashioned  a body  of  pre-EFOIA  case  law  that  was  applied  for  two 
decades . 


See  U.S.  Const.,  amend  I. 
See  17  U.S.C.  § 105. 

See  5 U.S.C.  § 552 (a) . 


104 


See  44  U.S.C.  § 3501-3520. 
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Chapter  5:  Establishing  Access  Rights  to  Electronic 
Information.  This  chapter  will  outline  the  history  of  government 
computerization,  examine  the  development  of  federal  information 
policy  as  applied  to  electronic  systems  and  new-media  products, 
and  discuss  the  legislative  history  of  the  EFOIA. 

Chapter  6:  Paying  the  Price  of  Maintaining  an  Open 
Society.  This  chapter  will  explore  the  implications  of  the 
Freedom  of  Information  Act's  liberal  fee  structure  on  government 
as  federal  agencies  attempt  to  comply  with  an  estimated  600,000 
FOIA  requests  a year.  Chapter  Six  also  will  show  how  one 
provision  of  the  EFOIA,  intended  to  keep  government-compiled 
databases  in  the  public  domain,  conflicts  with  an  important  1989 
Supreme  Court  decision  that  established  the  Court' s current  view 
of  the  "core  purpose"  of  the  FOIA.105 

Chapter  7 : Speed  Bumps  on  the  Superhighway  to  Electronic 
Public  Access.  This  chapter  will  examine  how  federal  agencies 
have  implemented  the  EFOIA' s provisions  and  attempted  to  comply 
with  its  requirements.  This  examination  will  be  conducted 
through  a review  of  official  documents  such  as  operational 
reports  from  federal  agencies  subject  to  the  FOIA,  along  with 
compliance  reports  issued  by  the  two  key  FOIA  oversight 
agencies,  the  DOJ  and  OMB.  Additionally,  this  chapter  will 
present  the  findings  of  public  interest  groups  that  monitor  FOIA 
operations,  such  as  OMB  Watch,  Public  Citizen  and  Reporters 
Committee  for  Freedom  of  the  Press.  Finally,  this  chapter  will 

105  See  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom 
of  the  Press,  489  U.S.  749  (1989). 
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review  legal  challenges  brought  by  FOIA  users  against  the 
government  since  the  electronic  amendments  were  signed  into  law. 


Chapter  8:  Conclusion:  Bridging  the  Gap  Between  Law  and 
Technology.  This  chapter  will  examine  any  gaps  that  may  exist 
between  the  Electronic  Freedom  of  Information  Act  and 
technology,  particularly  any  issues  created  by  the  explosive 
growth  of  the  Internet  and  rapid  advances  in  online 
telecommunications  technology. 

Conclusion 

This  research  project  will  help  advance  public 
understanding  of  the  Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  one  of  the  most  significant  refinements  to 
the  FOIA  since  its  enactment  in  1966.  This  dissertation  differs 
from  the  literature  in  several  ways,  thus  making  new 
contributions  to  existing  scholarship  in  the  field.  The 
dissertation: 

• Provides  a detailed  and  comprehensive  account  of  the 
EFOIA' s legislative  history.  It  also  explains  how  the 
statute  fits  into  the  overall  scheme  of  federal 
information  policy,  and  how  it  is  based  on  a theoretical 
framework  grounded  in  American  democratic  principles . 

• Sheds  light  on  how  the  Department  of  Justice  and  Office 
of  Management  and  Budget — the  two  principal  FOIA 
oversight  departments — have  guided  agency  responses  to 


the  new  law. 
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• Points  out  a serious  conflict  between  a key  EFOIA 
provision  and  a seminal  Supreme  Court  decision.  This 
conflict  can  pose  serious  obstacles  to  public  access  to 
computerized  government  information  in  the  future. 

• Assesses  how  well  Congress,  in  crafting  the  electronic 
provisions,  adapted  to  and  anticipated  new  developments 
in  information  technology.  As  of  the  publication  date  of 
this  dissertation,  the  1996  amendments  will  have  been  in 
effect  for  nearly  three  years — a period  long  enough  to 
make  a meaningful  assessment  of  the  law's  efficacy. 

In  sum,  this  dissertation  will  examine  how  successfully 
government  has  harnessed  the  power  of  technology  to  fulfill  the 
democratic  principles  on  which  the  right  to  know  is  founded. 


CHAPTER  2 

THE  FOUNTAIN  OF  POWER: 

PUBLIC  ACCESS  TO  GOVERNMENT  IN  AN  OPEN  SOCIETY 

Introduction 

The  First  Amendment  to  the  Constitution  established 
freedom  of  speech  and  freedom  of  the  press  as  legally 
enforceable  rights.1  The  Framers  believed  that  these  rights  were 
necessary  to  set  limits  on  the  power  of  government  and  preserve 
the  American  system  of  democracy.2  Information  and  ideas  need  to 
flow  freely  in  order  for  the  electorate  to  make  informed 
decisions  about  self-rule.3  Because  public  records  represent  the 
raw  material  of  democratic  government,4  the  public's  ability  to 
gather  information  about  how  the  government  operates  is 
arguably,  therefore,  just  as  important  as  the  freedom  to  publish 
information  about  governance.5  But  unlike  the  right  to  publish. 


1 See  U . S . Const  . , amend  . I . 

2 See  Leonard  W.  Levy,  Emergence  of  a Free  Press  268,  272-73  (1985); 
Vincent  Blasi,  "The  Checking  Value  in  First  Amendment  Theory,"  3 
American  Bar  Foundation  Research  Journal  523,  538  (1977)  . 

3 See  Alexander  Meiklejohn,  free  speech  and  Its  relation  to  Self-Government 
16-17  (1948). 

4 See  Henry  H.  Perritt,  Jr.,  Sources  of  Rights  to  Access  Public 
Information,  4 Wm.  & Mary  Bill  of  Rts.  J.  179  (1995). 

5 See  Sandra  Davidson  Scott,  Suggestions  for  a Model  Statute  for 
Access  to  Computerized  Government  Records,  2 Wm.  & Mary  Bill  of 
Rts.  J.  29,  32  (1993) . 
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there  is  no  constitutional  public  right  to  gain  access  to 
government  information  or  operations.6 

The  right  of  access  to  records  held  by  federal  agencies  is 
controlled  by  a statute,  the  Freedom  of  Information  Act  of 
1966. 7 At  the  time  this  legislation  was  crafted,  its  advocates 
and  its  congressional  supporters  asserted  that  the  right  of  the 
public  to  know  what  the  government  is  doing  has  historic  roots 
in  the  American  tradition.8  In  House  and  Senate  discussions 
prior  to  the  FOIA' s enactment,  some  legislators  quoted  from  the 
writings  of  James  Madison  and  Thomas  Jefferson  to  demonstrate 
the  historical  rationale  for  a statutory  right  to  know.9  Along 
with  a historical  foundation  for  public  access,  the  Act's 
framers  pointed  out  that  democratic  principles  served  as  the 
theoretical  framework  for  the  statute.10  Under  democratic 
political  theory,  the  people  are  sovereign,  and  citizens  must 


6 The  U.S.  Supreme  Court  has  recognized  a qualified  First 
Amendment  right  of  access  to  criminal  court  records  and 
proceedings.  See  Richmond  Newspapers  v.  Virginia,  448  U.S.  555 
(1980);  Press-Enterprise  v.  Riverside  Superior  Court,  464  U.S. 
501  (1984);  Press-Enterprise  v.  Riverside  Superior  Court,  478 
U.S.  1 (1986).  This  limited  right  of  public  access  will  be 
discussed  later  in  this  chapter. 

7 See  5 U.S.C.  § 552  (1994). 

3 See  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  (1965),  reprinted  in 
The  Freedom  of  Information  Act  Source  Book:  Legislative  Materials,  Cases, 
Articles,  at  37-38,  72  (1974 ) [hereinafter  The  FOIA  Source  Book]. 

The  FOIA  Source  Book  of  the  Subcommittee  on  Administrative 
Practice  and  Procedure  of  the  Committee  on  the  Judiciary,  U.S. 
Senate,  is  a primary  source  for  the  legislative  history  of  the 
FOIA. 

9 See  id. 

10  See  H.R.  Rep.  No.  1497,  89th  Cong.,  2d  Sess.  (1966),  reprinted 
in  THE  FOIA  SOURCE  BOOK,  at  33.  See  also  S.  Rep.  No.  1219,  88th 
Cong.,  2d  Sess.  (1964),  reprinted  in  The  FOIA  Source  Book,  at  93. 
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have  access  to  government  information  so  they  can  be  informed 
and  participate  fully  in  self-governance.11 

This  chapter  will  discuss  the  historical  and  theoretical 
foundations  for  a right  of  public  access  to  government-held 
information.  Additionally,  this  chapter  will  outline  the  basic 
structure  of  federal  information  policy,  of  which  the  FOIA  is  a 
principal  mechanism.  Besides  the  FOIA,  information  policy  is 
shaped  mainly  by  the  First  Amendment12  and  the  provision  of  the 
Copyright  Act  that  prevents  the  government  from  copyrighting 
information . 13 


The  Historical  Record  and 
Public  Access  to  Government  Information 

An  examination  of  writings  of  the  constitutional  era  shows 
there  is  some  evidence  to  support  a historical  argument  for  a 
right  of  public  access  to  government  information  and  operations. 
But  the  historical  record  is  mixed.  In  fact,  there  exists 
substantially  more  evidence  that  there  was  no  consensus  among 


11  See  Thomas  I.  Emerson,  The  First  Amendment  and  the  Right  to 
Know , 1976  Wash.  U.  L.  Q.  1,  1 (1976);  Alexander  Meiklejohn,  The 
First  Amendment  Is  an  Absolute,  1961  Sup.  Ct.  Rev.  245,  257 
(1961).  See  also  Buckley  v.  Valeo,  424  U.S.  1,  14  (1976). 

12  See  U.S.  Const.,  amend.  I. 

13  See  17  U.S.C.  § Sec.  105  (1982).  See  Committee  on  Government 
Operations,  Electronic  Collection  and  Dissemination  of 
Information  by  Federal  Agencies:  A Policy  Overview,  H.R.  Rep. 
560,  99th  Cong.  2d  Sess.  9 (1986)  [hereinafter  A Policy 
Overview ] . The  Privacy  Act  of  1974  and  the  Paperwork  Reduction 
Act  of  1980  also  establish  general  rules  controlling  collection 
and  use  of  information  by  the  federal  government.  See  id. 
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the  Republic' s early  leaders  that  the  general  citizenry  was 
entitled  to  a right  of  public  access  to  government  information. 

The  Record  Favoring  Access 

America' s legal  system  and  governmental  institutions  were 
a legacy  of  British  rule.14  The  English  courts  declared  there  was 
no  common  law  right  that  allowed  all  persons  to  inspect  public 
records  or  documents.15  This  English  rule  was  adopted  in  the 
American  colonies.  Eventually,  common  law  rules  permitted 
persons  involved  in  pending  or  prospective  litigation  to  inspect 
records  pertaining  to  the  litigation,  but  this  practice 
developed  in  response  to  evidentiary  requirements  rather  than  as 
a means  to  evaluate  government.16  Likewise,  access  to 
governmental  operations  in  England  was  also  highly  restricted. 
Parliamentary  proceedings  were  conducted  behind  closed  doors, 
excluding  all  "strangers,"  as  non-members  were  called,  including 
representatives  of  the  press.17 

Many  American  revolutionaries  were  strongly  influenced  by 
the  writings  of  English  philosophers  John  Milton,  who  advocated 
the  free  flow  of  information  in  the  search  for  truth,  and  John 
Locke,  who  advanced  the  Enlightenment  ideas  of  the  "social 


14  See  HAROLD  L.  CROSS,  THE  PEOPLE'S  RIGHT  TO  KNOW  25  (1953)  . 

15  See  id. 

16  See  id. 


17 


See  id.  at  180-81. 
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compact"  and  "consent  of  the  governed."18  For  these 
revolutionaries,  self-rule  meant  citizens  should  have  open 
access  to  the  workings  of  government.  For  example,  some  of  the 
provisions  of  the  Pennsylvania  constitution  of  1776  suggested 
that  at  least  a majority  of  leaders  in  that  state  believed  that 
access  was  important  enough  to  deserve  constitutional 
protection.19  The  state  constitution  called  for  public  meetings 
of  the  state  House  of  Representatives;20  weekly  publication  of 
the  proceedings  including  a record  of  yea  and  nay  votes;21  and 


18  Professor  Levy  noted  that  to  Americans  of  the  Framers' 
generation,  "only  John  Locke' s reputation  as  a libertarian 
rivaled  Milton's."  See  Levy,  supra  note  2,  at  97.  In  his 
celebrated  1644  work,  Aeropagitica,  Milton  argued  against  a 
licensing  statute  to  regulate  the  English  press  in  now  famous 
language  often  cited  in  the  literature  of  First  Amendment 
theory: 

And  though  all  the  winds  of  doctrine  were  let  loose 
to  play  upon  the  earth,  so  Truth  be  in  the  field, 
we  do  injuriously  by  licensing  and  prohibiting  to 
misdoubt  her  strength.  Let  her  and  falsehood 
grapple;  who  ever  knew  Truth  put  to  the  worse,  in  a 
free  and  open  encounter? 

John  Locke's  1690  work,  Second  Treatise  on  Civil  Government, 
which  is  especially  relevant  to  the  subject  of  access  to 
government  information,  will  be  discussed  later  in  the  text  of 
this  chapter. 

19  See  Plan  or  Frame  of  Government  for  the  Commonwealth  of 
Pennsylvania  1776.  (The  Pennsylvania  Constitution.)  See  also 
Leonard  W.  Levy,  original  Intent  and  the  Framers'  Constitution  197.  Levy 
wrote  that  Pennsylvania' s constitutional  provisions  were  the 
most  libertarian  in  the  nation  as  to  freedom  of  speech  and  the 
press.  Id. 

20  See  Plan  or  Frame  of  Government  for  the  Commonwealth  of 
Pennsylvania  1776:  "Sec.  13.  The  doors  of  the  house  in  which  the 
representatives  of  the  freemen  of  this  state  shall  sit  in 
general  assembly,  shall  be  and  remain  open  for  the  admission  of 
all  persons,  who  behave  decently,  except  only  when  the  welfare 
of  this  state  may  require  the  doors  to  be  shut." 

21  See  id.  "Sec.  14.  The  votes  and  proceedings  of  the  assembly 
shall  be  printed  weekly  with  the  yeas  and  nays  on  any  question, 
vote,  or  resolution,  except  when  the  vote  is  taken  by  ballot." 
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publication  of  all  bills  before  they  are  debated  in  the  assembly 
and  voted  upon.22 

The  political  writings  of  Thomas  Paine  also  reflected 
strong  support  for  access  rights  among  many  of  those  involved  in 
the  political  debates  of  that  era.  Paine  argued  that  the 
potential  for  governmental  abuse  of  power  must  be  checked,  and 
public  access  to  government  decision-making  was  a key  to 
accomplishing  a checking  function.23  He  wrote  in  Common  Sense  in 
1776  that  "Government,  even  in  its  best  state,  is  but  a 
necessary  evil;  in  its  worst  state  an  intolerable  one."24  For 
Paine,  self-governance  is  the  closest  that  humanity  can  come  to 
a tolerable  form  of  government.25  Paine  linked  democracy  and 
self-rule  to  public  access  to  government  decision-making  when  he 
wrote  in  1778  that  that  self-government  cannot  be  accomplished 
unless  the  general  public  is  informed  about  what  the  government 
is  doing. 

It  has  been  the  constant  practice  of  the  old  world  to  hold 
up  a government  to  the  people  as  a mistery  (sic) , and  of 
consequence  to  govern  them  through  their  ignorance.  And  on 
the  contrary  it  is  the  practice  of  the  new  world,  America, 


See  id.  "Sec.  15.  So  that  laws  may  be  maturely  considered,  and 
hasty  determinations  as  much  as  possible  prevented,  all  bills  of 
a public  nature  shall  be  printed  for  the  people, 
before  they  are  read  in  assembly  the  last  time  for  debate 
and  amendment;  and  except  on  occasions  of  sudden  necessity, 
shall  not  be  passed  into  laws  until  the  net  session  of  assembly; 
and  the  reasons  and  motives  for  making  such  laws  shall  be  full 
and  clearly  expressed  in  the  preambles." 

23  Thomas  Paine,  A Serious  Address  to  the  People  of  Pennsylvania 
on  the  Present  Situation  of  Their  Affairs  (1778) . 

24  See  Thomas  Paine,  Common  Sense,  in  II  The  Complete  Works  of  Thomas 
Paine  1 (1954)  . 


25 


See  id. 
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to  make  men  as  wise  as  possible,  so  that  their  knowledge 
being  complete,  they  may  be  rationally  governed.26 

Suspicion  of  government  also  was  articulated  by  Thomas 

Jefferson,  who  wrote  in  1787  that  the  "good  sense  of  the  people 

will  always  be  found  to  be  the  best  army."27  He  argued  that 

although  the  electorate  may  be  misled  from  time  to  time,  they 

eventually  will  seek  the  correct  solutions.  He  said  the  key  to 

preventing  errors  in  judgment  and  allowing  the  people  to  correct 

themselves  is  to  "give  them  full  information  of  their  affairs."28 

Further  support  of  a historical  justification  for  public 

access  to  government  can  be  found  in  a Federalist  essay  written 

by  Alexander  Hamilton.  In  1788,  Hamilton  tied  the  importance  of 

public  access  to  information  to  monitoring  the  conduct  of 

government  officials.29  In  Federalist  No.  84,  he  said  the  public 

required  information  about  governmental  operations  so  citizens 

can  "stand  ready  to  sound  the  alarm  when  necessary,  and  to  point 

out  the  actors  in  any  pernicious  project."30 

But  perhaps  the  most  famous  and  most  widely  quoted  of  all 

historical  pro-access  utterances  was  made  by  James  Madison,  the 

father  of  the  First  Amendment: 


See  supra  note  23. 

27  See  Thomas  Jefferson,  Letter  to  Edward  Carrington,  in  The 
Complete  Bill  of  Rights:  The  Drafts,  debates.  Sources  and  Origins  115 
(Neil  H.  Cogan,  ed.,  1997). 


28 


See  id. 


29  See  Alexander  Hamilton,  The  Federalist  No.  84,  reprinted  in 
Benjamin  F.  Wright,  ed.,  the  Federalist  537  (1961). 
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A popular  Government,  without  popular  information,  or  the 
means  of  acquiring  it,  is  but  a Prologue  to  a Farce  or  a 
Tragedy;  or  perhaps  both.  Knowledge  will  forever  govern 
ignorance;  And  a people  who  mean  to  be  their  own 
Governors,  must  arm  themselves  with  the  power  which 
knowledge  gives.31 

Scholars,  journalists  and  other  commentators  who  are  advocates 
of  public  access  to  government  information  frequently  cite  this 
quotation  to  support  the  position  that  access  has  historic  roots 
traceable  to  the  Framers.  The  philosophy  expressed  in  this 
quotation  certainly  can  be  interpreted  generally  as  support  for 
the  value  of  information  when  it  comes  to  self-rule.  However,  it 
is  important  to  note  that  the  remark  actually  was  made  in  the 
context  of  expanding  a public  education  system  in  Kentucky — not 
in  the  context  of  public  access  to  government  information. 32 

The  Historical  Record  and  Government  Secrecy 

As  outlined  above,  there  is  some  evidence  of  a historical 
basis  for  the  view  that  the  Framers  and  other  early  political 
figures  believed  that  access  to  government  was  important.  But 
the  record  is  open  to  other  interpretations  as  well.  For 
example,  in  writing  about  the  FOIA' s historical  record,  Justice 
Patricia  M.  Wald  of  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  pointed  to  Hamilton' s remarks  about  the  need 
for  a vigilant  and  informed  public,  ready  to  sound  an  alarm  when 

30  See  id.  at  538. 

31  Letter  from  James  Madison  to  W.T.  Berry  (Aug.  4,  1822), 
reprinted  in  9 The  Writings  of  James  Madison  103,  Gaillard  A. 
Hunt,  ed.  (1910) . 
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corruption  in  government  is  uncovered.33  However,  Hamilton's  view 

of  the  general  citizenry  also  can  be  offered  to  make  the 

opposite  argument.  Historian  Paul  Leicester  Ford  identified 

Hamilton  as  the  author  of  a cynical  letter  written  under  the 

pseudonym  of  Caesar  and  published  the  month  after  the 

ratification  convention  ended.34  In  this  letter,  Hamilton 

revealed  an  elitist  mistrust  of  the  democratic  process: 

[T]here  are  Citizens,  who,  to  gain  their  own  private  ends, 
enflame  the  minds  of  the  well-meaning,  tho'  less 
intelligent  parts  of  the  community,  by  sating  their  vanity 
with  that  cordial  and  unfailing  specific,  that  all  power 
is  seated  in  the  people.  ...  I am  not  much  attached  to 
the  majesty  of  the  multitude , and  therefore  waive  all 
pretensions  (founded  on  such  conduct) , to  their 
countenance.  I consider  them  in  general  as  very  ill 
qualified  to  judge  for  themselves  what  government  will 
best  suit  their  peculiar  situations.35 

When  it  comes  to  what  the  nation' s early  leaders  may  have 
believed  about  the  public's  access  to  government,  the  weight  of 
evidence  tips  the  scales  of  balance  in  favor  of  a view  that 
governmental  officials  typically  engaged  in  practices  to  control 
the  information  that  reached  the  public.  Most  common,  of  course, 
was  secrecy  in  matters  of  national  defense  and  foreign  affairs. 


32  See  Paul  H.  Gates,  Jr.  and  Bill  F.  Chamberlin,  Madison 
Misinterpreted:  Historical  Presentism  Skews  Scholarship,  in 
American  Journalism,  Vol.  12,  No.  1,  38-47  (1996). 

33  See  Patricia  M.  Wald,  The  Freedom  of  Information  Act:  A Short 
case  Study  in  the  Perils  and  Paybacks  of  Legislating  Democratic 
Values,  33  Emory  L.J.  649,  653  (1984),  quoting  Alexander 
Hamilton,  The  Federalist , No.  84. 

34  See  Paul  Leicester  Ford,  ed..  Essays  on  the  Constitution  of  the  United 
States  283  (18  92) 

35  Alexander  Hamilton,  writing  under  the  pseudonym  Caesar,  in  The 
Daily  Advertiser  (New  York),  17  Oct.  1787,  reprinted  in  Ford, 
see  supra  note  34  at  287. 
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The  Continental  Congress  created  the  Committee  of  Secret 
Correspondence  on  Nov.  29,  1775,  to  gather  intelligence.36  The 
Committee  kept  its  findings  secret  even  from  Congress.  According 
to  a Committee  document,  its  members  believed  "Congress  consists 
of  too  many  members  to  keep  secrets."37  In  a letter  dated  July 
26,  1777,  George  Washington  wrote  to  one  of  his  officers  about 
the  need  for  secrecy  in  intelligence  gathering,  ''  [f]or  upon 
secrecy,  success  depends  in  most  Enterprises  of  the  kind,  and 
for  want  of  it  they  are  generally  defeated."38  During  the 
ratification  debates,  John  Jay  echoed  Washington's  sentiments. 
Writing  in  Federalist  No.  64,  Jay,  who  later  became  the  first 
Chief  Justice  of  the  United  States,  said  that  in  matters  of 
foreign  relations  and  treaties,  secrecy  may  be  requisite  because 
there  are  cases  "where  the  most  useful  intelligence  may  be 
obtained,  if  the  persons  possessing  it  can  be  relieved  from 
apprehensions  of  discovery."39 

Significantly,  however,  instances  of  government  secrecy  in 
matters  not  pertaining  to  national  security  issues  also  are 


36  See  U.S.  Representative  Thomas  N.  Kindness,  quoting  a 
Committee  of  Secret  Correspondence  document  in  hearings  in  1982 
before  the  Subcommittee  on  Government  Operations,  Executive 
Order  on  Security  Classification,  97th  Cong.,  2d  Sess.,  2 
(1982)  . 

37  See  Id. 

38  See  CIA  v.  Sims,  471  U.S.  159,  172  n.  16  (1985),  citing  8 
Writings  of  George  Washington  478-479  (letter  from  George 
Washington  to  Col.  Elias  Dayton,  July  26,  1777),  J.  Fitzpatrick, 
ed.  (1933). 

39  See  John  Jay,  The  Federalist  No.  64,  see  supra  note  29,  at 
422. 
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abundant  in  the  historical  record.40  The  Constitutional 
Convention  of  1787  kept  its  deliberations  secret,  which  was  in 
keeping  with  English-influenced  American  legislative  precedent 
of  the  time.41  In  fact,  many  proponents  of  the  Constitution 
considered  secrecy  essential  to  the  prospects  for  ratification.42 
Hamilton  wrote  that  if  the  deliberations  had  been  open,  the 
"clamours  of  faction  would  have  prevented  any  satisfactory 
result.  . . . Propositions,  made  without  due  reflection,  would 

have  been  handles  for  a profusion  of  ill-natured  accusation."43 
The  practice  of  secrecy  during  deliberations  was  later  attacked 
by  the  Anti-Federalists,  but  there  is  no  evidence  of  opposition 
to  it  at  the  time  of  the  Convention  itself.44  The  desire  to  open 
the  deliberations  to  the  public  was  held  by  only  a minority  of 
delegates . 45 

Secret  practices  continued  even  after  the  new  government 
was  formed.  Although  the  early  House  of  Representatives  held 
public  meetings,  the  Senate  met  behind  closed  doors  until  1795. 


See  generally,  Daniel  N.  Hoffman,  Governmental  Secrecy  and  the 
Founding  Fathers:  A Study  in  Constitutional  Controls  (1981)  . 

41  See  J.R.  Pole,  ed..  The  Federalist  and  Antifederalist  Papers  18 
(1987)  . 

42  See  id. 

43  See  Max  Farrand,  ed.,  3 Records  of  the  Federal  Convention  368  (1966)  . 

44  See  Pole,  supra  note  41. 

45  James  Wilson  of  Pennsylvania,  who  was  among  the  minority  in 

favor  of  open  deliberations,  declared:  "The  people  have  a right 
to  know  what  their  agents  are  doing  or  have  done.  . . . [I]t 

should  not  be  the  option  of  the  Legislature  to  conceal 
proceedings."  Culver  Smith,  The  Press,  Politics  and  Patronage:  The 
American  Government's  Use  of  Newspapers,  1789-1875  1 (1977)  . 
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In  the  first  five  years  of  its  existence,  neither  bitter  press 
criticisms  nor  formal  protests  by  state  legislatures  swayed  the 
Senate  from  its  closed-doors  policy.46  Annual  proposals  to  open 
the  Senate  to  the  public  were  defeated  by  comfortable  margins.47 
Even  the  House  met  in  secret  to  conduct  a secret  ballot  after 
the  Presidential  election  of  1800  was  thrown  into  the  Congress 
because  of  a tie  in  electoral  votes  between  Jefferson  and  Aaron 
Burr.48 

These  examples  of  secrecy  in  the  early  republic  are  not 
isolated  instances  of  the  government  erecting  roadblocks  to 
access.  For  example,  the  Constitution  requires  that  the  House  of 
Representatives  keep  journals  of  its  proceedings,  but 
traditionally  these  journals  included  an  account  only  of  formal 
motions  and  record  votes.49  They  did  not  include  a transcript  of 
the  debates.  Further,  the  Senate  kept  a separate,  unpublished 
journal  of  its  executive  proceedings,  and  any  closed-door 
legislative  proceedings  of  either  house  could  be  kept  in  a 
secret  journal.50  All  of  these  actions  to  control  the  flow  of 
information  to  the  general  public  derived  from  parliamentary 


See  Hoffman,  supra  note  40,  at  84. 

47  See  id. 

48  See  id.  at  241. 

4 9 

See  U.S.  Const.,  Art.  I.  See  Hoffman,  supra  note  40,  at  241. 


50 


See  id. 
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practices  inherited  from  British  policies  and  went  largely 
unchallenged  in  America.51 

Democratic  Theory  and 
Public  Access  to  Government  Information 

Many  commentators  have  written  extensively  about  the 
important  relationship  between  an  informed  public  and  democratic 
self-rule.  The  American  democratic  principle  of  representative 
rule  by  consent  of  the  governed  has  its  roots  in  the 
Enlightenment  inspired  idea  of  the  social  contract.52 

Democratic  Self-Rule 

Under  the  social  contract  theory,  a political  arrangement 
sets  clear  limits  on  the  power  of  government  and  grounds  the 
legitimacy  of  the  state  in  the  consent  of  the  people.53  Implicit 
in  this  arrangement  is  the  concept  of  public  access  to 
government  information,  for  without  such  information,  consent 


51  State  statutes  providing  for  public  access  to  government 
records  were  enacted  as  early  as  1849,  when  the  Wisconsin 
legislature  passed  a public  records  law.  See  Comments,  Public 
Inspection  of  State  and  Municipal  Executive  Documents,  45  FordHam 
L.  Rev.  1105  (1976) . Only  about  a dozen  states  enacted  statutes 
that  controlled  access  to  public  records  before  1940,  but  those 
laws  were  only  one  or  two  sentences  in  length  and  lacked  clear 
guidelines.  See  id.  at  1107.  It  was  not  until  1946  that  the 
federal  government  first  passed  legislation  to  provide  for 
access  to  federal  records  when  it  enacted  Section  3 of  the 
Administrative  Procedure  Act.  See  5 U.S.C.  § 1002  (1946). 

52  See  John  Locke,  Second  Treatise  of  government  II,  Sec.  4,  Sec.  63 
(1690);  Declaration  of  Independence,  para.  2 (U.S.  1776). 

See  also  Alfred  H.  Kelly,  Winfred  A.  Harbison  and  Herman  Belz,  I The 
American  Constitution,  Its  Origins  and  Development  59-60  (1991).  See 
also  Kent  Greenawalt,  89  Free  Speech  Justifications , Colum.  L. 
Rev.  119,  147-48  (1989) . 


53 


See  id. 
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would  be  uninformed.  A claim  of  actual  consent  would  be 

undermined  if  information  highly  relevant  to  evaluation  of 

government  were  systematically  suppressed.54 

English  philosopher  John  Locke's  famous  explication  of 

social  compact  theory  in  his  Second  Treatise  of  Government 

(1690)  had  a profound  influence  on  the  Framers.55  As  Thomas 

Jefferson  wrote  in  the  Declaration  of  Independence,  the  proper 

ends  of  government  were  to  protect  people  in  their  lives,  their 

liberty  and  their  property.56  Locke  expressed  this  view  first, 

nearly  a century  earlier,  in  the  Second  Treatise. 57  According  to 

Locke,  men,  through  a social  compact,  formed  government  and 

agreed  on  its  rules  of  operation.  Humanity  consented  to  give  up 

much  of  the  unrestricted  liberty  enjoyed  in  the  state  of  nature 

in  return  for  recognizing  a government  that  would  protect  his 

natural  rights.  In  other  words,  government  depended  upon  and 

required  the  consent  of  the  governed.  Locke  stressed  that  man's 

freedom  and  his  ability  to  reason  lead  quite  naturally  to  a 

republican  system  of  self-governance: 

The  freedom  then  of  man,  and  liberty  of  acting  according 
to  his  own  will,  is  grounded  on  his  having  reason,  which 
is  able  to  instruct  him  in  that  law  he  is  to  govern 
himself  by.58 


54  See  Letter  from  James  Madison  to  W.T.  Berry  (Aug.  4,  1822), 
reprinted  in  9 The  Writings  of  James  Madison  103,  Gaillard  A. 
Hunt,  ed.  (1910).  See  also  Greenawalt,  supra  note  52,  at  148-49. 

55  See  supra  note  52. 

56  See  The  Declaration  of  Independence  para.  2 (U.S.  1776). 

57  See  Locke,  supra  note  52. 


58 


Id.  at  VI,  Sec.  63. 
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In  rejecting  English  authority,  the  framers  relied  heavily 
on  this  philosophy.  Jefferson  presented  a statement  of  social- 
compact  philosophy,  closely  modeled  on  Locke's  Second  Treatise,59 
in  the  Declaration  of  Independence:  " [G] overnments  are 
instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed."60  And  James  Madison,  writing  in  support 
of  ratification  in  Federalist  No.  49,  said  the  constitutional 
charter  is  derived  from  the  people  who  are  "the  only  legitimate 
fountain  of  power."61 

In  the  20th  century,  the  theory  that  the  consent  of  the 
governed  undergirds  self-rule  is  woven  throughout  the  works  of 
philosopher  and  educator  Alexander  Meiklejohn,  a leading  figure 
in  the  modern  development  of  democratic  political  theory.62  He 
wrote  that  for  people  to  be  their  own  rulers,  it  is  essential 


See  Kelly,  supra  note  52,  at  59-60. 

60  The  Declaration  of  Independence  para.  2 (U.S.  1776). 

61  See  James  Madison,  The  Federalist  No.  49,  see  supra  note  29, 
at  348. 

62  See  Eugene  Cerruti,  "Dancing  in  the  Courthouse" : The  First 
Amendment  Right  of  Access  Opens  a New  Round,  29  U.  RICH.  L.  REV. 
237,  283  (1995) ("The  seminal  figure  in  the  modern  development  of 
the  political  theory  of  the  First  Amendment  is  Alexander 
Meiklejohn) ; Lillian  R.  BeVier,  An  Informed  Public,  an  Informing 
Press:  The  Search  for  a Constitutional  Principle  68  Cal.  L.  Rev 
483,  503  (1980)  ("The  conception  of  democracy  apparently 
embraced  by  proponents  of  the  'right  to  know'  echoes  the  view  of 
Alexander  Meiklejohn,  whose  insights  into  the  relevance  of  self- 
government  to  First  Amendment  analysis  have  been  of  seminal 
importance.");  Thomas  I.  Emerson,  Legal  Foundations  of  the 
Right- to-Know,  1976  Wash.  U.  L.Q.  1,  4 ("It  has  been  suggested 
that  the  right-to-know  be  adopted  as  the  sole,  or  at  least  the 
principal,  basis  for  the  constitutional  protection  afforded  by 
the  First  Amendment.  Alexander  Meiklejohn  is  the  primary  source 
of  this  theory."). 
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that  they  have  information  about  government.63  Professor 
Meiklejohn  believed  that  public  discussions  of  public  issues, 
along  with  the  dissemination  of  information  and  opinion  bearing 
on  those  issues,  must  have  freedom  unabridged  by  politicians, 
officials  and  bureaucrats.  "Though  they  govern  us,  we,  in  a 
deeper  sense,  govern  them,"  Meiklejohn  wrote.  "Over  our 
governing,  they  have  no  power.  Over  their  governing  we  have 
sovereign  power."64 

The  model  Meiklejohn  uses  for  his  theory  of  self- 
governance  is  the  town  meeting,  whose  purpose  is  the  making  of 
wise  decisions.65  "The  voters,  therefore  must  be  made  as  wise  as 
possible,"  he  wrote.  "The  welfare  of  the  community  requires  that 
those  who  decide  issues  shall  understand  them.  They  must  know 
what  they  are  voting  about."66  In  Meiklejohn' s view,  therefore, 
the  electorate  needs  access  to  all  the  facts  and  interests 
relevant  to  the  problems  they  must  solve. 

In  addition  to  Meiklejohn' s self-governance  theory,  there 
is  a second  important  theoretical  rationale  that  also  flows  from 
the  concept  of  sovereignty  and  bolsters  a right  of  public  access 
to  government  information.  Under  the  "checking  value"  theory, 
developed  by  legal  scholar  Vincent  Blasi  as  a justification  for 
special  privileges  for  the  press,  access  to  government  records 

63  See  Alexander  Meiklejohn,  Free  speech  and  its  relation  to  self- 
government  88  (1948)  . 

64  Alexander  Meiklejohn,  The  First  Amendment  Is  an  Absolute,  1961 
Sup.  Ct.  Rev.  245,  257  (1961)  . 


65 


See  Meiklejohn,  supra  note  63,  at  25. 
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and  operations  is  crucial  to  protect  the  nation  from  abuse  of 
government  power  and  corruption  by  officials.67 

The  Checking  Value 

In  his  1977  law  review  article,  The  Checking  Value  in 
First  Amendment  Theory,  Professor  Blasi  noted  that  there  were 
some  similarities  between  the  checking  value  and  self- 
governance.68  Both  grew  out  of  18th  century  Enlightenment 
inspired  views  such  as  the  social  compact . Both  rationales  are 
concerned  with  political  consequences  of  speech,  and  thus  both 
support  First  Amendment  doctrines  that  give  special  protections 
related  to  the  political  system.  Finally,  both  values  stem  from 
the  democratic  concepts  of  popular  sovereignty.69 

The  most  marked  way  in  which  the  two  theories  differ  is 
that  the  checking  value  focuses  on  the  particular  problem  of 
misconduct  and  abuse  of  power  by  government  officials.70  Blasi 
based  his  theory  on  the  premise  that  one  of  the  most  important 
values  that  the  Framers  attributed  to  a free  press  was  that  of 
checking  the  inherent  tendency  of  government  officials  to  abuse 
their  power.  The  central  premise  of  the  checking  value  is  that 
the  abuse  of  official  power  is  an  "especially  serious  evil  more 
serious  than  the  abuse  of  private  power  or  even  corporate 


66  See  id. 

67  See  generally  Blasi,  supra  note  2. 

68  See  id.  at  557-58. 

69  See  id. 


10 


See  id.  at  558-59. 
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power."  71  The  basis  for  Blasi's  premise  is  the  government's 
capacity  to  use  legitimized  violence. 

The  link  between  the  checking  value  and  public  access  to 
government  information  is  that  the  key  stage  of  the  checking 
process  is  the  initial  acquisition  of  information. 72  Blasi 
reasons  that  without  a right  of  access  to  ensure  vigorous  and 
unfettered  investigations,  the  press  inevitably  would  face 
roadblocks  in  it  efforts  to  uncover  misconduct  because  corrupt 
or  incompetent  officials  would  be  motivated  to  keep  their 
activities  secret.  He  suggests  that  under  the  checking  value, 
the  dissemination  of  information  about  the  behavior  of 
government  officials  is  the  paradigm  First  Amendment  activity.73 

The  self-governance  and  checking  value  theories  of  access 
to  government  information  provide  a solid  rationale  for  a right 
of  public  access  to  government  information — albeit  that  under 
the  checking  value,  the  press  operates  as  the  public's  agent. 
Both  the  self-governance  and  checking  theories  also  emphasize 
First  Amendment  values  and  freedom  of  expression.  As  one 
commentator  explained,  the  relationship  between  freedom  of 
expression  and  access  to  information  is  that  the  latter 
represents  the  groundwork  that  makes  the  former  possible.74 


See  id.  at  538. 
See  id.  at  610. 
See  id.  at  609. 


74 


See  Scott,  supra  note  5. 
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Federal  Information  Policy 

The  Freedom  of  Information  Act75  allows  the  general  public 
to  gain  access  to  information  held  by  federal  agencies  as  long 
as  the  information  does  not  fall  under  any  of  nine  categories  of 
exempted  information.76  The  FOIA,  along  with  the  First 
Amendment77  and  Section  105  of  the  Copyright  Act,78  shape  federal 
information  policy.79  In  examining  the  FOIA,  it  is  helpful  to 
understand  how  the  First  Amendment  and  the  Copyright  Act 
contribute  to  information  policy  in  terms  of  access  to 
government  information. 

The  First  Amendment 

The  importance  of  access  to  government  information  and 
public  discussion  about  governance  rests  at  the  heart  of  the 
First  Amendment  itself.80  The  Supreme  Court  has  repeatedly 


5 See  5 U.S.C  § 552. 

76  See  supra  Chapter  1,  note  5:  5 U.S.C.  §§  552(b) (1-9).  Briefly 
stated,  the  FOIA  does  not  apply  to  matters  that  fall  under  the 
categories  of  ( 1 ) classified  information  and  national  security, 
(2)  internal  agency  personnel  information,  (3)  information 
exempted  by  existing  statutes,  (4)  trade  secrets  and  other 
confidential  business  information,  (5)  agency  memoranda,  (6) 
disclosures  that  invade  personal  privacy,  (7)  law  enforcement 
investigation  records,  (8)  reports  from  regulated  financial 
institutions  and  (9)  geological  and  geophysical  information. 

77  See  U.S.  Const.,  amend.  I. 

78  See  17  U.S.C.  § 105. 

79  See  A Policy  Overview,  supra  note  13,  at  9,  23. 

80  See  Fred  H.  Cate,  D.  Annette  Fields,  James  K.  McBain,  The 
Right  to  Privacy  and  the  Public's  Right  to  Know:  The  "Central 
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declared  that  a major  purpose  of  the  First  Amendment  is  to 
protect  free  and  open  debate  of  governmental  affairs.81  The  Court 
has  identified  matters  of  public  interest  to  include  discussions 
of  candidates,  structures  and  forms  of  government,  the  manner  in 
which  government  is  operated  or  should  be  operated,  and  all 
similar  subjects  relating  to  the  political  process.82  The  concern 
for  protecting  expression  related  to  the  political  process  is 
that  politicians  and  bureaucrats  may  abuse  their  ability  to 
control  information  for  the  purposes  of  accomplishing  political 
goals  or  withholding  information  that  can  be  embarrassing  or 
unlawful. 

However,  the  Court  has  not  recognized  a First  Amendment 
clear  right  of  public  access  to  government  information  or 


Purpose"  of  the  Freedom  of  Information  Act,  46  ADMIN.  L.  Rev.  41, 
73  (1994)  . 

81  See,  e.g.,  NAACP  v.  Claiborne  Hardware  Co.,  458  U.S.  886,  913 
(1982) (" [Sjpeech  concerning  public  affairs  is  more  than  self- 
expression;  it  is  the  essence  of  self-government."  (quoting 
Garrison  v.  Louisiana,  379  U.S.  64,  74-75  (1964)));  Mills  v. 
Alabama,  384  U.S.  214,  217-18  (1966)  (''Whatever  differences  may 
exist  about  interpretations  of  the  First  Amendment,  there  is 
practically  universal  agreement  that  a major  purpose  of  that 
Amendment  was  to  protect  the  free  discussion  of  governmental 
affairs.");  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254,  269-70 
(1964) (There  is  a "profound  national  commitment"  to  the 
principle  that  "debate  on  public  issues  should  be  uninhibited, 
robust  and  wide-open.");  Roth  v.  United  States,  354  U.S.  476, 

484  (1957)  ("The  protection  given  speech  and  press  was  fashioned 
to  assure  unfettered  interchange  of  ideas  for  the  bringing  about 
of  political  and  social  changes  desired  by  the  people."); 

Carey  v.  Brown,  447  U.S.  455,  467  (1980) ("The  maintenance  of  the 
opportunity  for  free  political  discussion  to  the  end  that 
government  may  responsive  to  the  will  of  the  people  and  that 
changes  may  be  obtained  by  lawful  means,  an  opportunity 
essential  to  the  Republic,  is  a fundamental  principle  of  our 
constitutional  system."  (quoting  Stromberg  v.  California,  283 
U.S.  359,  369  (1931) ) ) . 


82 


See  Mills  v.  Alabama,  384  U.S.  214,  217-18  (1966). 
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operations.  The  only  right  of  access  that  the  Court  has  allowed 
is  a limited  First  Amendment  right  of  the  public  and  press  to 
attend  criminal  proceedings  in  the  courts  and  to  gain  access  to 
criminal  court  records.83  Although  the  Court  has  declared  that 
public  access  to  criminal  proceedings  is  essential  to  the  proper 
functioning  of  the  criminal  justice  system,84  the  Court  also  has 
held  that  the  press  and  public  have  no  constitutional  right  of 
access  to  prisons,  even  though  prisons  are  part  of  the  criminal 
justice  system.85 

Even  the  First  Amendment  right  of  access  to  criminal  court 
proceedings  and  records  is  a qualified  one  and  does  not 
automatically  stop  all  court  closures.86  In  some  limited 
circumstances,  the  right  of  the  defendant  to  a fair  trial  might 
be  undermined  by  publicity.87  In  such  criminal  proceedings,  the 
courts  must  weigh  the  First  Amendment  right  of  access  against 
the  defendant' s Sixth  Amendment  right88  to  a trial  by  an 
impartial  jury  and  find  a compelling  interest  in  closures.  The 
presumption  of  a public  trial  may  be  overcome  by  an  overriding 

83  See  Richmond  Newspapers  v.  Virginia,  448  U.S.  555  (1980); 
Press-Enterprise  v.  Riverside  Superior  Court,  464  U.S.  501 
(1984);  Press-Enterprise  v.  Riverside  Superior  Court,  478  U.S.  1 
(1986) . 

84  See  478  U.S.  at  12. 

85  See  Houchins  v.  KQED,  438  U.S.  1 (1978);  Pell  v.  Procunier, 

417  U.S.  817  (1974);  Saxbe  v.  Washington  Post,  417  U.S.  843 
(1974)  . 

86  See  Globe  Newspaper  Co.  v.  Superior  Court,  457  U.S.  596.  606 
(1982)  . 


87 


See  478  U.S  at  9. 
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interest  based  on  findings  that  closure  is  essential  to  preserve 
higher  values  and  is  narrowly  tailored  to  serve  that  interest.89 
Trial  judges  can  close  courtrooms  if  they  cannot  find 
alternative  means  to  ensure  a defendant's  Sixth  Amendment 
rights,  provided  that  closure  is  limited  solely  to  what  is 
necessary  to  accomplish  the  overriding  interest  the  court  seeks 
to  protect.90 

Justice  Potter  Stewart  explained  the  Court's  rationale  in 
a 1974  speech:  "There  is  no  constitutional  right  to  have  access 
to  particular  government  information,  or  to  require  openness 
from  the  bureaucracy.  . . . The  Constitution  itself  is  neither  a 

Freedom  of  Information  Act  nor  an  Official  Secrets  Act.  The 
Constitution  . . . establishes  the  contest,  not  its 

resolution.  "91 

The  Copyright  Act 

Section  105  of  the  Copyright  Act  also  contributes 
significantly  to  federal  information  policy  because  it  prohibits 
the  federal  government  from  copyrighting  information. 92  This 
provision' s significance  in  terms  of  federal  information  policy 

88  See  U.S.  Const.,  amend.  VI. 

89  See  Press-Enterprise  v.  Riverside  Superior  Court,  464  U.S. 

501,  510  (1984). 

90  See  478  U.S.  at  14.  See  also  464  U.S.  at  510  and  Richmond 
Newspapers  v.  Virginia,  448  U.S.  at  581. 

91  Potter  Stewart,  Address  at  the  Yale  Law  School 
Sesquicentennial  Convocation,  New  Haven,  Conn.,  (Nov.  2,  1974) 
in  Potter  Stewart,  "Or  of  the  Press,"  26  Hast.  L.J.  631,  636 
(1975)  . 
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is  not  widely  appreciated.93  The  legislative  history  of  the 
statute  explains  that  the  effect  of  this  provision  is  to  place 
all  works  of  the  United  States  Government,  published  or 
unpublished,  in  the  public  domain.94 

The  implications  of  this  provision  and  of  the  underlying 
policy  that  federal  information  should  remain  in  the  public 
domain  can  be  demonstrated  through  the  difference  between 
British  and  American  law.  Great  Britain,  Canada  and  other 
British  Commonwealth  nations  follow  the  tradition  of  Crown 
copyright . 9j  For  this  reason,  the  Queen  of  England  was  able  to 
sue  a British  newspaper.  The  Sun,  for  copyright  infringement  in 
1993  because  the  paper  published  the  text  of  her  annual 
Christmas  speech  two  days  before  it  was  scheduled  to  be 
delivered.96  The  lawsuit  was  settled  after  the  newspaper  agreed 
to  print  a front-page  apology  and  donate  $280,000  to  charity.97 
But  The  Sun  did  not  go  unpunished.  The  government  withdrew  the 


See  17  U.S.C.  Sec.  105  (1982). 

93  See  A Policy  Overview,  supra  note  13,  at  23. 

94  See  H.R.  Rep.  1476,  94th  Cong.,  2d  Sess.  59  (1976). 

95  See  Robert  M.  Gellman,  Twin  Evils:  Government  Copyright  and 
Copyright-like  Controls  Over  Government  Information,  45  Syracuse 
L.  REV.  999,  1001  (1995) . 

96  See  William  E.  Schmidt,  Queen  Seeks  Damages  From  Paper  Over  a 
Speech , N.Y.  Times,  Feb.  3,  1993,  at  A3.  Robert  M.  Gellman 
reported  this  news  account  in  order  to  illustrate  the 
significance  of  Section  105  of  the  Copyright  Act.  See  Gellman, 
supra  note  95,  at  1000-001. 

97  See  Richard  Perez-Pena,  Chronicle,  N.Y.  Times,  Feb.  16,  1993, 
at  B7 . 
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newspaper' s press  credentials  to  photograph  the  royal  family 
attending  church  on  Christmas  Day.98 

This  incident  serves  as  an  example,  though  benign  on  its 
face,  of  how  a government's  ability  to  copyright  information  can 
be  used  to  control  the  information  that  reaches  the  public. 
Applied  to  other  circumstances,  the  absence  of  a prohibition  on 
the  government  to  copyright  information,  combined  with  the  power 
of  government  to  punish  infringers,  could  lead  to  abuses  and 
have  dire  political  consequences . 

The  prohibition  against  the  federal  government  from 
copyrighting  information  permits  any  person  to  reproduce  a 
government  document  or  government  data.99  Section  105,  therefore, 
represents  a conclusion  by  Congress  that  it  is  in  the  public 
interest  to  keep  governmentally  created  works  free  of  potential 
restrictions  on  dissemination.100  Significantly,  Congress 
explicitly  recognized  that  Section  105  is  crucial  to  information 
policy  when  it  comes  to  electronic  information,  and  expressed 
concern  over  potential  abuses  that  could  result  in  government 
information  monopolies.  According  to  a 1986  House  report, 
Congress  saw  a real  possibility  that  Federal  agencies  can. 


See  Alan  Hamilton,  Editor  Links  BBC  Worker  to  Leak  of  Royal 
Speech,  The  Times  (London),  Dec.  24,  1992  chttp : //web . lexis- 
nexis . com/universe> . 

99  See  A Policy  Overview,  supra  note  13,  at  24. 

100  See  id.  , citing  letter  from  David  Ladd,  former  Register  of 
Copyrights,  to  Sen.  Charles  Mathias  (Oct.  11,  1983). 
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through  their  own  actions,  acquire  copyright-like  controls  over 
public  data  maintained  in  electronic  systems.101 

Other  Statutes 

Besides  the  First  Amendment,  the  FOIA  and  the  Copyright 
Act,  two  other  statutes — The  Privacy  Act  of  1974102  and  the 
Paperwork  Reduction  Act  of  1980103 — also  establish  general  rules 
for  government  collection  and  use  of  information  by  federal 

104 

agencies . 

The  Privacy  Act  of  1974  was  enacted  to  protect  private 
individuals  from  improper  disclosure  of  personal  information 
compiled  about  them  by  federal  agencies.105  Broadly  stated,  the 
Act's  purpose  is  to  balance  the  government's  need  to  maintain 
information  about  individuals  with  the  rights  of  individuals  to 
be  protected  against  unwarranted  invasions  of  their  privacy  by 
federal  agencies.106  The  legislation  was  passed  in  1974  during 
the  Watergate  scandal  when  Congress  was  concerned  with  curbing 
illegal  surveillance  and  investigations  of  individuals  by 
federal  agencies.107  Congress  also  was  concerned  with  potential 


101  See  id.  at  27. 

102  See  5 U.S.C.  § 552a  (1994)  (amended  1996,  5 U.S.C.A.  § 552a 
(West  Supp.  1997). 

103  See  44  U.S.C.  § 3501-3520  (1980). 

104  See  A Policy  Overview,  supra  note  13,  at  9,  23. 

105  See  Department  of  Justice,  Freedom  of  Information  Act  Guide  & 
Privacy  Act  Overview  57  9 (1997)  [hereinafter  The  FOIA  Guide]  . 


106 


See  id. 
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abuses  as  the  government  increasingly  used  computers  to  store 
and  retrieve  personal  data.108 

The  Privacy  Act's  direct  connection  to  access  is  that  it 
grants  private  individuals  a limited  right  to  inspect  records 
that  the  government  has  compiled  on  them.109  The  Act  provides 
that  private  individuals  can  ask  the  government  to  correct  any 
errors  they  may  discover.  The  act  includes  a number  of 
exemptions  that  allow  federal  agencies  to  release  some  personal 
information  without  the  individual's  consent.110  This  includes 
law  enforcement  information,  information  held  by  the  Central 
Intelligence  Agency,  and  information  used  by  the  Census  Bureau 
or  by  Congress.111 

Federal  agencies  may  release  any  personal  data  that 
qualifies  for  disclosure  under  the  Freedom  of  Information  Act, 
but  agencies  cannot  use  the  Privacy  Act  as  justification  to 


See  James  t.  O'Reilly,  Federal  Information  Disclosure  § 20.1,  at  20- 
3 (1998) . See  also  Sigman  L.  Splichal,  The  Impact  of  Computer 
Privacy  Concerns  on  Access  to  Government  Information  141-43, 
University  of  Florida  (1993). 

108  See  The  FOIA  Guide,  supra  note  105,  at  57  9. 

109  The  Act  focuses  on  four  basic  policy  objectives:  (1)  To 

restrict  disclosure  of  personally  identifiable  records 
maintained  by  agencies;  (2)  To  grant  individuals  increased 
rights  of  access  to  agency  records  maintained  on  themselves;  (3) 
To  grant  individuals  the  right  to  seek  amendment  of  agency 
records  maintained  on  themselves  upon  a showing  that  the  records 
are  not  accurate,  relevant,  timely  or  complete;  and  (4)  To 
establish  a code  of  "fair  information  practices,"  which  requires 
agencies  to  comply  with  statutory  norms  for  collection, 
maintenance  and  dissemination  of  records.  See  id. 

110  See  5 U.S.C.  § 552a(j)  & (k)  . 


Ill 


See  id. 
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withhold  information  that  could  be  disclosed  under  the  FOIA.112 
The  FOIA  and  Privacy  Act  serve  different  functions  when  it  comes 
to  access.  Under  the  Privacy  Act,  access  is  a "necessary  adjunct 
to  the  broader  objective  of  assuring  information  quality,"  and 
not  a statutory  objective  for  the  purpose  of  obtaining 
information . 113 

The  Paperwork  Reduction  Act  of  1980  reflects  congressional 
intent  to  encourage  wider  use  of  electronic  dissemination  as  an 
integral  part  of  government  information  policy.114  Congress  took 
its  first  step  toward  developing  computer  policy  when  it  passed 
this  statute,  though  the  legislation  was  not  linked  to  public 
access  to  government  information.115  Congressional  intent  behind 
the  Paperwork  Reduction  Act  was  to  cut  government  operating 
costs  and  make  information  management  more  efficient  by  reducing 
the  paperwork  burden  on  the  public  and  government . 116 

This  statute  made  explicit  that  its  purpose  was  to  ensure 
that  the  federal  government  use  computer  and  telecommunications 
technologies  to  improve  service  delivery  and  program  management, 
increase  productivity,  reduce  waste  and  fraud,  and  generally 
reduce  the  "information  processing  burden"  for  the  Federal 


See  O'Reilly,  supra  note  107,  § 20.14,  at  20-41. 

113  See  id.  § 20.14,  at  2S-103.  See  also  Henke  v.  United  States 
DOC,  83  F . 3d  1453,  1457  (D.C.  Cir.  1996). 

114  See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.  12  (1996). 

115  See  44  U.S.C.  § 3501-3520  (1980). 


116 


See  id.  at  § 3501(5). 
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Government.111  The  Paperwork  Reduction  Act,  was  amended  in  1986, 
1989  and  most  recently  in  1995.  The  1995  amendment  to  the 
statute  directly  implicates  access  to  information  in  electronic 
formats  because  the  law  limited  agency  charges  for  releasing 
information,  including  electronic  information,  to  the  actual 
costs  of  reproduction.118 


Conclusion 


The  theoretical  rationale  behind  the  Freedom  of 
Information  Act  is  that  under  the  democratic  principles  of  self- 
governance,  the  public  needs  government  information  in  order  to 
make  informed  decisions  at  the  polls.  Although  the  ideas  of 
democratic  theory  and  self-rule  can  be  traced  back  to  17th 
century  European  thinkers  and  the  American  Framers  in  the  18th 
century,  the  linkage  between  democracy  and  public  access  to 
government  information  is  largely  a modern  notion.  It  did  not 
begin  to  develop  in  any  meaningful  way  until  after  World  War 
II.119  The  term  "right  to  know"  was  not  even  coined  until  1945. 120 

In  fact,  the  right  to  know  continues  to  develop  in  the 
late  20th  century  as  the  law  attempts  to  catch  up  with 
technological  advances  that  have  had  a powerful  and  profound 


117 


See  id. 


118  See  44  U.S.C.A.  § 3501-3520  (1998);  Pub.  L.  104-13,  109  Stat . 
163  (May  22,  1995) . 

119  See  supra  note  51. 

120  See  supra  Chapter  1,  note  6:  The  term  "right  to  know"  derives 
from  a 1945  speech  by  Kent  Cooper,  then  Executive  Director  of 
the  Associated  Press.  He  is  also  the  author  of  The  Right  to  Know 
(1956) . 
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effect  on  how  information  is  recorded,  stored  and  disseminated. 
The  Electronic  Freedom  of  Information  Act  Amendments  of  1996121 
represent  an  effort  to  bring  FOIA  in  to  the  digital  age. 

The  Freedom  of  Information  Act  is  a principal  mechanism  in 
the  overall  structure  of  federal  information  policy,  which  also 
includes  the  First  Amendment,  Section  105  of  the  Copyright  Act 
and,  to  a lesser  extent,  the  Privacy  Act  and  the  Paperwork 
Reduction  Act.  These  laws  and  their  relationship  to  the  FOIA 
were  briefly  outlined  in  this  chapter.  Chapter  3 will  discuss 
how  the  FOIA  developed  and  what  the  statute  covers . 


121  See  Pub.  L.  104-231,  110  Stat . 3048,  §§  1-12  (1996)  (amending 
sections  of  5 U.S.C.  § 552). 


CHAPTER  3 

THE  FREEDOM  OF  INFORMATION  ACT 
Introduction 

The  Freedom  of  Information  Act  (FOIA)1  is  potentially  one 
of  the  most  valuable  tools  of  inquiry  available  to  the  news 
media  and  members  of  the  general  public  who  want  to  know  what 
the  federal  government  is  doing. ^ Government  agencies  collect 
vast  amounts  of  information  that  can  serve  the  public  interest 
if  disclosed.  The  FOIA  permits  the  public  to  gain  access  to  much 
of  this  information,  such  as  census  data,  economic  data,  and 
public  health  and  safety  studies,  ranging  from  commercial 
aircraft  maintenance  records  compiled  by  the  Federal  Aviation 
Administration  to  results  of  clinical  trials  on  drugs  conducted 
by  the  Food  and  Drug  Administration. 

For  example,  in  the  months  before  the  FOIA' s electronic 
amendments  were  approved  in  October,  1996,  records  released 
under  the  Act  revealed:  The  FAA  had  taken  actions  against 
Valujet  airlines  before  one  of  the  carrier's  planes  crashed  into 
the  Everglades  that  year,  killing  all  aboard;  there  was  an 


1 See  5 U.S.C.  § 552  (1994). 

Congress  noted  in  passing  The  Electronic  Freedom  of 
Information  Act  Amendments  of  1996  that  the  FOIA  has  "led  to  the 
disclosure  of  waste,  fraud,  abuse,  and  wrongdoing"  in  the 
federal  government,  and  also  "led  to  the  identification  of 
unsafe  consumer  products,  harmful  drugs,  and  serious  health 
hazards."  Electronic  Freedom  of  Information  Act  Amendments  of 
1996,  Pub.  L.  No.  104-231  § 2(a)(3)-(4),  110  Stat  2048 
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unsafe  level  of  lead  content  in  tap  water  in  Washington,  D.C.; 
and  the  U.S.  government  refused  to  give  any  assistance  to  South 
Vietnamese  commandos  who  fought  in  a CIA— sponsored  army  in  the 
early  1960s,  after  that  nation  fell  to  the  North  Vietnamese.* * 3 

How  the  Freedom  of  Information  Act  Works 

An  understanding  of  the  FOIA' s provisions  and  the 
statute' s legislative  history  and  historic  roots  is  important 
because  the  Act's  broad  policy  of  full  disclosure4  is  the 
foundation  on  which  the  EFOIA  of  1996  is  built.  In  addition,  the 
Act's  legislative  history  is  especially  relevant  to  later 
chapters  in  this  research  project. 

Passed  by  Congress  in  1966  and  subsequently  amended  in 
significant  respects,5  the  FOIA  creates  a judicially  enforceable 
policy  that  favors  a general  philosophy  of  full  disclosure  of 
information  held  by  federal  agencies.6  The  FOIA,  which  does  not 


(1996) (codified  as  amended  at  5 U.S.C.A.  § 552  (West  Supp. 

1997) ) . 

See  142  Cong.  Rec.  S10715  (daily  ed.  Sept.  17,  1996) (statement 
of  Sen.  Leahy) . 

4 See  U.S.  Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  352,  361 
(1976);  EPA  v.  Mink,  410  U.S.  73,  80  (1973). 

Congress  revised  Exemption  1,  the  national  security  exception 
to  the  FOIA,  in  1974;  Exemption  3,  the  statutory  exception,  in 
1976;  and  Exemption  7,  the  law  enforcement  exception,  in  1986. 
Other  revisions  to  the  Act,  including  its  fee  structure,  are 
discussed  later  in  this  chapter. 

6 See  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  (1965)  and  H.R.  Rep. 
No.  1497,  89th  Cong.  2d  Sess.  (1966).  Until  1989,  the  Court  has 
consistently  recognized  this  principle.  See  e.g.  NLRB  v.  Robbins 
Tire  & Rubber  Co.,  437  U.S.  214,  220  (1978);  U.S.  Dept,  of  the 
Air  Force  v.  Rose,  425  U.S.  at  360-361;  EPA  v.  Mink,  410  U.S.  at 
80.  But  see  U.S.  Dept,  of  Defense  v.  FLRA,  114  S.  Ct . 1006,  1012 
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aPPly  t°  records  held  by  state  or  local  governments,  controls 
the  disclosure  of  "records"  held  by  "agencies"  in  the  executive 
branch  of  federal  government,  including  the  Executive  Office  of 
the  President.* * * * * * 7 8 9  The  Electronic  Freedom  of  Information  Act 
Amendments  of  1996  provided  for  the  first  time  a FOIA  definition 
for  the  term  "record, " which  the  statute  had  never  explained 
before. J Until  1996,  the  Freedom  of  Information  Act  defined  the 
term  "agency, " but  it  did  not  define  either  "record"  or  "agency 
record."  And  still,  the  term  "agency  record"  is  not  defined  in 
the  FOIA  or  any  of  its  amendments.10  Significantly,  the  EFOIA 


(1994),  and  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for 

Freedom  of  the  Press,  489  U.S.  749,  755  (1989).  The  change  in 

the  Court's  philosophy  turns  on  its  holding  in  Reporters 

Committee,  which  narrowly  defines  the  FOIA' s "core  purpose."  The 

resulting  "core  purpose"  debate  and  the  consequences  of  the 

Reporters  Committee  decision  will  be  discussed  in  Chapter  7. 

7 See  Department  of  Justice,  Freedom  of  Information  Act  Guide  & 

Privacy  Act  Overview  18  (1997)  (hereinafter  The  FOIA  Guide],  citing , 
e.g.  , Ortez  v.  Washington  County,  88  F.3d  804,  811  (9th  Cir. 
1996);  Beard  V.  Dept,  of  Justice,  917  F.  Supp.  61,  63  (D.D.C. 
1996) . 

See  5 U.S.C.  § 552(f),  as  amended  by  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996.  See  5 U.S.C.  § 552(f)(1). 

See  also  The  FOIA  Guide,  supra  note  7,  at  18. 

9 See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3 (1996) (codified 
as  amended  in  subsection  (f)  of  5 U.S.C.  § 552).  Section  3 is 
entitled  Application  of  Requirements  to  Electronic  Format 
Information. 

10  In  1989,  a Supreme  Court  case  clarified  the  meaning  of  the 
term  "agency  record"  under  the  FOIA.  In  Department  of  Justice  v. 
Tax  Analysts,  492  U.S.  136  (1989),  the  Court  noted  that  two 
requirements  must  be  met  for  materials  to  qualify  as  "agency 
records."  First,  an  agency  must  "either  create  or  obtain"  the 
material.  Id.  at  144  (quoting  Forsham  v.  Harris,  445  U.S.  169, 
182  (1980)) . Second,  the  agency  must  be  in  control  of  the 
materials  at  the  time  the  FOIA  request  is  made.  Id.  at  145 
(citing  Kissinger  v.  Reporters  Committee  for  Freedom  of  the 
Press,  445  U.S.  136,  157  (1980)). 
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makes  clear  that  the  term  "record"  applies  to  information  in  any 
format,  including  electronic  formats.11  This  provision  will  be 
discussed  in  Chapter  5. 

The  FOIA  also  covers  information  held  by  independent 
regulatory  agencies,  such  as  the  Federal  Communications 
Commission,  the  Environmental  Protection  Agency  and  the 
Securities  and  Exchange  Commission. 12  The  FOIA  does  not  apply  to 
records  held  by  Congress,13  the  courts,14  municipal  corporations15 
or  private  citizens.16  Nor  does  it  not  apply  to  the  personal 
staff  of  the  President17  and  some  executive-branch  agencies, 
whose  sole  function  is  to  advise  the  President,18  such  as  the 
Council  of  Economic  Advisors . 


See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3. 

12  See  5 U.S.C.  § 552  (f ) . 

13  See  THE  FOIA  Guide,  supra  note  7,  at  18,  citing  e.g.  Goland  v. 
CIA,  607  F. 2d  339,  348  (D.C.  Cir.  1978).  See  also  Dow  Jones  & 
Co.  v.  Dept,  of  Justice,  917  F.2d  571,  574  (D.C.  Cir.  1990). 

14  See  id.,  citing  e.g.  Warth  v.  Dept,  of  Justice,  595  F.2d  521, 
523  (9th  Cir.  1979);  Butler  v.  U.S.  Probation,  No.  95-1705, 
1996  U.S.  Dist.  LEXIS  5241,  at  *2  (D.D.C.  Apr.  22,,  1996). 

15  See  id.,  citing  e.g.  Rankel  v.  Town  of  Greenburgh,  117  F.R.D. 
50,  54  (S.D.N.Y.  1987) . 

16  See  id.,  citing  e.g.  Buemi  v.  Lewis,  No.  94-4156,  1995  U.S. 
App.  LEXIS  7816,  at  *6  (6th  Cir.  Apr.  4,  1995). 

17  See  id.  at  19,  See  Sweetland  v.  Walters,  60  F.3d  852,  855-56 
(D.C.  Cir.  1995) . 

18  See  id.  See  S.  Conf.  Rep.  No.  1200,  93d  Cong.  2d  Sess.  14-15 
(1974).  See,  e.g.,  Rushforth  v.  Council  of  Economic  Advisors, 
762  F.  2d  1038,  1042-43  (D.C.  Cir.  1985). 
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The  statute  makes  agency  records  available  to  "any  person" 
upon  request19  and  places  the  burden  of  justifying  nondisclosure 
on  the  government.20  FOIA  requests  can  be  made  for  any  reason,21 
without  requiring  either  a showing  of  relevancy  or  an 
explanation  for  a request/4  Such  considerations  can,  however, 
have  a bearing  on  certain  FOIA  procedural  areas  such  as 
expedited  access,  waiver  or  reduction  of  fees,  and  the  award  of 
attorney's  fees  and  costs  to  a successful  FOIA  plaintiff.23  The 
FOIA  has  only  two  requirements  for  access  requests:  Requesters 
must  "reasonably  describe"  the  records  they  want  and  follow 
procedural  regulations  published  by  the  agencies.24  Each  federal 


See  5 U.S.C.  § 552 (a) (3) (1994) . The  term  "any  person"  is 
defined  as  including  individuals,  foreign  nationals, 
partnerships,  corporations,  associations  or  foreign  or  domestic 
governments.  See  5 U.S.C.  § 551  (2)  (1994 ) . The  statute 
specifically  excludes  federal  agencies  from  the  definition  of  a 
"person,"  but  state  agencies  can  make  FOIA  requests.  See  FOIA 
Update  6,  winter  1985  (citing  5 U.S.C.  § 551(2)).  See,  e.g.  , 

Texas  v.  ICC,  935  F.2d  728,  728  (5th  Cir.  1991). 

90 

See  5 U.S.C.  § 552(a) (4) (B) (b) . See  also  NLRB  v.  Robbins  Tire 
& Rubber  Co.,  437  U.S.  214,  234,  236  (1977);  EPA  v.  Mink,  410 
U.S.  7 3,  79,  87  (1973) . 

21  As  a result,  despite  repeated  Supreme  Court  admonitions  for 
restraint,  the  FOIA  is  often  used  as  a substitute  for,  or  a 
supplement  to,  discovery  in  both  civil  and  criminal  litigation. 
See  The  FOIA  Guide,  supra  note  7,  at  26  (1997)  . 

22  See  Durns  v.  Bureau  of  Prisons,  804  F.2d  701,  706  (D.C.  Cir. 
1986  ("Congress  granted  the  scholar  and  the  scoundrel  equal 
rights  of  access  to  agency  records") , cert  granted,  judgment 
vacated  on  other  grounds  and  remanded,  486  U.S.  1029  (1988); 
Forsham  v.  Califano,  587  F.2d  1128,  1134  (D.C.  Cir. 

1978) (reasoning  that  while  factors  such  as  need,  interest  or 
public  interest  may  bear  upon  an  agency' s determination  of  order 
of  processing,  these  factors  have  no  bearing  on  a person's  right 
of  access  under  the  FOIA);  See  also  FOIA  Update  5,  spring  1989. 

23  See  The  FOIA  Guide,  supra  note  7,  at  27.  (1997). 


24 


See  5 U.S.C.  § 552(a) (3) ( A) &(B). 
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agency  is  required  to  publish  in  the  Federal  Register  its 
procedural  regulations  controlling  access  to  its  records.25  New 
electronic  publication  requirements  mandated  under  the 
Electronic  Freedom  of  Information  Act  Amendments  of  1996  will  be 
discussed  in  Chapter  5. 

In  crafting  the  Freedom  of  Information  Act,  Congress 
recognized  it  is  crucial  for  citizens  in  a democracy  to  have 
access  to  government  information  so  they  can  make  informed 
decisions  pertaining  to  self-governance.26  The  law  helps  prevent 
politicians  and  bureaucrats  from  being  the  judges  of  what  the 
public  can  know  about  the  federal  government.  However,  Congress 
also  created  nine  exemptions,  under  which  federal  agencies  may 
rightfully  refuse  to  disclose  information. 27  A Senate  report  that 
accompanied  the  legislation  for  the  Freedom  of  Information  Act 
declared  the  public' s statutory  "right  to  know"  must  be  balanced 
against  the  government' s need  to  keep  some  information 


See  5 U.S.C.  § 552(a)(3),  (a)(4)(A)  & (a)(6)(A).  These 

regulations  must  inform  the  public  of  where  and  how  to  address 
requests;  its  schedule  of  fees  for  search,  review  and 
duplication;  its  fee  waiver  criteria;  and  its  administrative 
procedures.  See,  e.g.,  28  C.F.R.  pt . 16  (1996) (Department  of 
Justice  FOIA  regulations) . 

26  "A  democratic  society  requires  an  informed,  intelligent 
electorate,  and  the  intelligence  of  the  electorate  varies  as  the 
quantity  and  quality  of  its  information  varies.  ...  (The  FOIA) 
provides  the  necessary  machinery  to  assure  the  availability  of 
Government  information  necessary  to  an  informed  electorate." 

H.R.  Rep.  No.  1497,  89th  Cong.,  2d  Sess.  (1966),  reprinted  in 
Freedom  of  Information  Act  Source  Book:  Legislative  Materials, 
Cases,  Articles,  at  33  (1974)  [hereinafter  The  FOIA  Source  Book]. 
The  FOIA  Source  Book  of  the  Subcommittee  on  Administrative 
Practice  and  Procedure  of  the  Committee  on  the  Judiciary,  U.S. 
Senate,  is  a primary  source  for  the  legislative  history  of  the 
FOIA. 
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confidential. z8  There  are  times  when  confidentiality  is  necessary 
for  the  government  to  function  effectively  and  to  protect 
privacy  interests,29  and  these 

instances  are  covered  by  the  nine  exemptions  to  the  FOIA.30  The 
nine  exemptions  provide  the  only  bases  for  nondisclosure  and  are 
discretionary,  not  mandatory.31 

Historic  Roots  of  the  FOIA 

Before  the  Freedom  of  Information  Act  was  signed  into  law 
on  July  4,  1966,  by  President  Lyndon  B.  Johnson,  the  general 
public  and  the  press  had  no  legal  recourse  when  they  were  denied 
access  to  government  information.32  The  movement  to  create  this 


2 See  5 U.S.C.  § 552 (b) . 

“8  "At  the  same  time  that  a broad  philosophy  of  'freedom  of 
information'  is  enacted  into  law,  it  is  necessary  to  protect 
certain  equally  important  rights  of  privacy  with  respect  to 
certain  information  in  Government  files,  such  as  medical  and 
personnel  records.  It  is  also  necessary  for  the  very  operation 
of  our  Government  to  allow  it  to  keep  confidential  certain 
material,  such  as  the  investigatory  files  of  the  Federal  Bureau 
of  Investigation."  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess. 

(1965),  reprinted  in  The  FOIA  Source  Book,  supra  note  26,  at  38. 

‘9  "At  the  same  time  that  a broad  philosophy  of  'freedom  of 
information'  is  enacted  into  law,  it  is  necessary  to  protect 
certain  equally  important  rights  of  privacy  with  respect  to 
certain  information  in  Government  files,  such  as  personnel 
medical  and  personnel  records . It  is  also  necessary  for  the  very 
operation  of  our  Government  to  allow  it  to  keep  confidential 
certain  material,  such  as  the  investigatory  files  of  the  Federal 
Bureau  of  Investigation."  S.  Rep.  No.  813,  89th  Cong.,  1st 
Sess.,  reprinted  in  The  FOIA  Source  Book,  supra  note  26,  at  38. 

30  See  5 U.S.C.  §§  552(b) (1-9) . For  a summary  of  the  nine 
exemptions,  see  supra  Chapter  2,  note  76. 

31  See  5 U.S.C.  § 552(d).  See  also  Chrysler  v.  Brown,  441  U.S. 
281,  293  (1979). 

32  See  Harold  L.  cross,  The  People's  Right  to  Know  197  (1953)  . 
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legal  right  has  its  social  and  political  roots  in  events  that 
took  place  around  the  end  of  World  War  II. 

The  awesome  show  of  nuclear  force  that  brought  the  war  to 
a close  created  a tremendous  appetite  among  the  press  and  public 
for  information  about  this  powerful  and  new  technology.  It  also 
prompted  serious  concerns  among  government  officials  who  wanted 
to  keep  military  and  nuclear  secrets  from  getting  out.33  In 
addition  to  the  press'  efforts  to  find  out  what  the  government 
was  doing,  the  government  bureaucracy  itself — particularly  the 
executive  branch — had  grown  tremendously.  Measures  begun  under 
President  Franklin  D.  Roosevelt's  New  Deal,  which  delegated 
legislative  power  to  the  federal  agencies  under  the  executive 
branch,  increased  the  size  of  the  federal  bureaucracy  in  an 
almost  geometric  ratio.34  And  bureaucrats  had  near  complete 
discretion  over  what  government  information  would  be  disclosed.35 

In  an  attempt  to  settle  this  conflict  between  the  press' 
desire  to  investigate  government  activities--particularly 


See  Kathleen  L.  Endres,  National  Security  Benchmark:  Truman , 
Executive  Order  10,290,  and  the  Press,  in  Journalism  Quarterly, 

Vol.  67,  No.  4,  at  1072  (winter  1990). 

34  See  Alfred  H.  kelly,  Winfred  A.  harbison  and  Herman  Belz,  The  American 
Constitution:  Its  Origins  and  Development  (1991)  470. 

3j  Arthur  T.  Vanderbilt,  dean  of  the  New  York  University  School 
of  Law,  characterized  the  APA  as  bringing  "order  out  of  the 
chaos"  created  by  the  administrative  agencies  under  the 
executive  branch  of  government.  The  agencies  had  created  a 
"system  of  law  that  [was]  not  only  unknown  but  a considerable 
degree  unknowable."  Arthur  T.  Vanderbilt,  Legislative  Background 
of  the  Federal  Administrative  Procedure  Act,  in  The  Federal 
Administrative  procedure  Act  and  the  Administrative  Agencies  iii-v  (1947)  . 
See  also  Robert  O.  Blanchard,  The  Moss  Committee  and  a Federal 
Public  Records  Law  23-24  (1967) (unpublished  Ph.D.  dissertation, 
Syracuse  University) . 
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military  readiness  and  atomic  research — and  the  government's 
need  to  keep  some  information  confidential.  Congress  approved 
Section  3 of  the  Administrative  Procedure  Act  (APA)  in  194 6. 36 
The  purpose  of  the  APA  was  to  establish  standards  of  procedures 
among  the  federal  government's  numerous  administrative  agencies, 
many  of  which  were  making  their  own  rules  and  regulations 
concerning  disclosure  of  government  information.37  Section  3,  the 
public  information  section,  was  passed  ostensibly  to  provide  for 
access  to  "matters  of  official  record"  held  by  government 
agencies.38  According  the  Senate  report  accompanying  the 
legislation,  "Administrative  operations  and  procedures  are 
public  property  which  the  general  public,  rather  than  a few 
specialists  or  lobbyists,  is  entitled  to  know  or  have  the  ready 
means  of  knowing  with  definiteness  and  assurance."39 

However,  the  APA  contained  loopholes  that  were  exploited 
by  government  agencies  to  restrict  access  to  records,  and  the 
law  came  to  be  regarded  as  more  of  a withholding  statute  than  a 
disclosure  statute.40  The  legislation's  standards  concerning  the 


36  See  5 U.S.C.  § 1002  (1946). 

37  See  Vanderbilt,  supra  note  35. 

38  See  5 U.S.C.  § 1002. 

39  S.  Rep.  No.  752,  79th  Cong.,  1st  Sess.  7 (1945). 

40  See  H.R.  Rep.  No.  1419,  92d  Cong.,  2d  Sess.  2 (1972).  A 1965 
Senate  report  on  the  proposed  FOIA  legislation  described  the  APA 
as  "full  of  loopholes  which  allow  agencies  to  deny  legitimate 
information  to  the  public.  Innumerable  times  it  appears  that 
information  is  withheld  only  to  cover  up  embarrassing  mistakes 
or  irregularities.  . . ."  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess. 
(1965),  reprinted  in  The  FOIA  Source  Book,  supra  note  26,  at  38.  A 
1966  House  report  noted  that  "improper  denials  (occurred)  again 
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release  of  government  information  were  unclear  and  easily 
subject  to  anti-disclosure  interpretation, 41  and  agencies  were 
given  considerable  discretion  to  withhold  information.  For 
example,  the  statute  allowed  agencies  the  discretion  to  hold 
documents  "confidential  for  cause  found."42  The  legislation  also 
allowed  the  government  to  withhold  any  information  "requiring 
secrecy  in  the  public  interest,"43  but  there  were  no  guidelines 
to  establish  a public  interest  standard. 

Furthermore,  requesters  of  information  were  required  to  be 
"properly  and  directly  concerned"  with  the  information  sought.44 
This  key  phrase  allowed  agencies  to  deny  access  to  persons 
requesting  information  if  the  information  did  not  pertain 
specifically  to  the  requesters  themselves.  U.S.  Rep.  John  E. 
Moss,  a leading  critic  of  the  APA  and  also  the  principal  mover 
in  Congress  behind  the  Freedom  of  Information  Act,  summed  up  the 
situation  when  he  said  federal  agencies  "seized  on  certain  words 
and  phrases  in  the  law  to  keep  information  secret,  not  only  from 
the  public  but  also  from  Congress . This  is  a tortured 
interpretation  of  a law  intended  to  make  information 
available . "45 


and  again"  under  the  APA.  H.  Rep.  No.  1497,  89th  Cong.,  2d  Sess. 
(1966),  reprinted  in  The  FOIA  Source  Book,  supra  note  26,  at  26. 
See  also  EPA  v.  Mink,  410  U.S.  73,  79  (1973);  U.S.  Dept,  of  the 
Air  Force  v.  Rose,  425  U.S.  352,  360-61  (1976). 

41  See  id. 

42  See  5 U.S.C.  § 1002. 

43  See  id. 


44 


See  id . 
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Critics  of  the  APA  also  were  troubled  by  the  fact  that  the 
statute  failed  to  provide  judicial  remedies  for  confronting 
agencies  that  wrongfully  withheld  information  and  for  enforcing 
compliance.  Harold  Cross,  an  attorney  for  the  New  York  Herald- 
Tribune  and  a teacher  of  press  law  at  Columbia  University,  wrote 
that  " [ t ] he  dismaying,  bewildering  fact  is  that  . . . there  is 
no  enforceable  legal  right  in  public  or  press  to  inspect  any 
federal  non-judicial  record. "46  The  absence  of  any  remedies  to 
counter  the  withholding  of  information  allowed  arbitrary  and 
capricious  agency  decisions  to  go  unchallenged.47 

As  a result,  it  became  commonplace  for  federal  agencies  to 
use  the  APA  to  justify  withholding  information.48  Shortly  after 
World  War  II,  for  example,  federal  regulatory  agencies  began 
almost  automatically  to  withhold  the  names  and  salaries  of 
federal  employees.49  Withholding  practices  such  as  these 
persisted  in  the  years  that  followed.  In  1959,  the  Postmaster 
General  relied  on  the  APA  to  declare  that  the  public  was  not 


See  Blanchard,  supra  note  35,  at  132,  citing  a March  22,  1957, 
press  release  issued  by  the  Moss  Committee. 

46  See  Cross,  supra  note  32. 

47  "For  more  than  10  years,  through  the  administration  of  both 
political  parties,  case  after  case  of  improper  withholding  based 
upon  (the  APA)  has  been  documented.  The  Administrative  Procedure 
Act  provides  no  adequate  remedy  to  members  of  the  public  to 
force  disclosures  in  such  cases."  H.  Rep.  No.  1497,  89th  Cong., 
2d  Sess.  (1966),  reprinted  in  The  FOIA  Source  Book,  supra  note  26, 
at  26 . 

48  "Improper  denials  occur  again  and  again.  For  more  than  10 
years,  through  the  administrations  of  both  political  parties, 
case  after  case  of  improper  withholding  based  upon  5 U.S.C.  1002 
(The  Administrative  Procedures  Act)  has  been  documented."  Id. 


49 


See  id.  at  27. 
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"properly  and  directly  concerned"  in  knowing  the  names  and 
salaries  of  postal  employees.50  In  1961,  the  Secretary  of  the 
Navy  ruled  that  "telephone  directories  fall  in  the  category  of 
information  relating  to  the  internal  management  of  the  Navy, " 
and  he  cited  the  APA  as  the  authority  for  his  decision.51  And  in 
1962,  the  National  Science  Foundation  concluded  it  would  not  be 
"in  the  national  interest"  to  disclose  cost  estimates  submitted 
by  unsuccessful  contractors  who  bid  on  a multimillion-dollar 
deep  sea  study. 5<:  Apparently,  there  was  some  question  about 
whether  the  firm  that  won  the  contract  was  the  lowest  bidder, 
but  this  could  not  be  determined  because  the  NSF  refused  to 
disclose  the  cost  estimate  information.53 

The  rise  of  government  secrecy  in  the  post  World  War  II 
era,  evident  in  APA  abuses,  also  can  be  traced  to  a 1951 
Executive  Order  by  President  Harry  Truman.54  By  the  fall  of  that 
year,  new  global  developments  were  capturing  the  attention  of 


50  See  Id. 

51  See  id.  at  26. 

52  See  id. 

53  See  id. 

54  See  Endres,  supra  note  33,  at  1077.  See  also  David  H. 
Morrissey,  Interpreting  the  Freedom  of  Information  Act  in  the 
Age  of  Electronic  Government  69  (1994) (unpublished  Ph.D. 
dissertation,  Indiana  University) . For  a historical  perspective. 
President  Franklin  D.  Roosevelt  issued  the  first  Executive  Order 
to  classify  military  information  to  protect  national  security  in 
1940.  See  Exec.  Order  No.  8,381,  3 C.F.R.  634  (1940). 

Previously,  classification  was  decided  by  military  regulations. 
Roosevelt  based  his  authority  for  the  order  on  the  Espionage  Act 
of  1938,  which  empowered  the  President  to  protect  "vital 
military  and  naval  installations  or  equipment."  Pub.  L.  No.  418, 
Ch.  2,  § I,  52  Stat.  3,  3 (1938). 
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newspaper  readers  and  the  U.S.  government;  Communist-led 
governments  were  being  formed  in  Europe  and  hostilities  in  Korea 
were  heating  up  dangerously. 

Against  this  backdrop.  President  Truman  acted  to  increase 
confidentiality  in  governmental  operations  and  further  clamp 
down  on  the  disclosure  of  government  information.  On  Sept.  24, 
1951,  he  issued  an  unprecedented  Executive  Order,  which  for  the 
first  time  allowed  nonmilitary  civilian  agencies  to  classify 
information.55  He  argued  that  the  order  was  necessary  to 
safeguard  national  security  as  the  specter  of  Communism  loomed 
over  Europe.  President  Truman  asserted  that  national  security 
was  threatened  by  news  accounts  in  newspapers  and  magazines  that 
covered  military  readiness  in  the  dawning  era  of  atomic  energy.56 
He  pointed  out,  for  example,  that  Scripps-Howard  newspapers 
published  aerial  photographs  of  Washington,  D.C.,  New  York  and 
other  major  cities,  and  Fortune  Magazine  published  a map 
identifying  the  locations  of  atomic  energy  plants.57  He  bolstered 
his  argument  by  pointing  to  a 1951  Yale  University  study,  which 
found  that  95  percent  of  all  U.S.  classified  information  had 
been  leaked  to  newspapers  and  magazines,  presumably  by  sources 
in  civilian  agencies.58 


See  Executive  Order  10,290  (1951). 

56  See  Endres,  supra  note  33,  at  1072. 

57  See  id. 

58  See  id.  citing  Truman  press  conference,  Oct.  4,  1951,  Public 
Papers  of  the  Presidents  of  the  United  States:  Harry  S.  Truman, 
January  1 to  December  31,  1951  (Washington,  D.C.:  Government 
Printing  Office,  1965)  item  247,  at  554,  557-59. 
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The  news  media' s reaction  to  the  Truman  order  was  swift 
and  angry.  On  Sept.  25,  1951,  CBS  radio  news  broadcaster  Edward 
R.  Murrow  told  an  American  audience  listening  to  his  regular 
newscast,  Edward  R.  Murrow  With  the  News,  that  Truman's  order 
"makes  possible — indeed  invites — the  extension  of  secrecy  into 
vast  areas  where,  by  no  stretch  of  the  imagination  would 
legitimate  security  interests  be  involved."  Murrow  said  that  the 
erosion  of  freedom  and  the  suppression  of  information  was  a 
gradual  process  and  "if  those  who  receive  information  about  our 
government  do  not  protest  ...  we  will  have  lost — without 
battle--something  we  have  heretofore  regarded  as  rather 
important."59  Two  days  later,  the  Wall  Street  Journal  followed 
Murrow' s lead  in  a editorial  that  declared:  "A  free  government 
lives  on  the  freedom  of  the  people  to  know  what  their  government 
is  doing.  There  are  risks  in  this,  of  course,  but  they  are  not 
near  so  great  as  the  risk  we  run  if  government  officers  are  to 
be  free  when  they  choose  to  deprive  the  people  of  the  freedom  to 
know  what  they  are  doing."60  And  Sigma  Delta  Chi61  said  President 
Truman' s order  "duplicates  in  the  name  of  national  security  the 
practice  of  totalitarian  states."62  The  group  asserted  that  the 
order' s lack  of  an  appeals  procedure  makes  it  possible  for  an 


See  A.M.  Sperber,  Murrow:  his  Life  and  Times  3 60  (1986)  . 

60  See  wall  STREET  JOURNAL,  Sept.  27,  1951,  at  6. 

Dl  Sigma  Delta  Chi  has  since  changed  its  name  to  the  Society  of 
Professional  Journalists  (SPJ) . 

62  See  George  A.  Brandenburg,  Sigma  Delta  Chi  Opposes  Security 
Rule,  Editor  & Publisher,  Nov.  24,  1951,  at  12. 


73 


agency  official  to  "draw  a curtain  of  secrecy  over  information 
to  which  our  citizens  are  entitled."63 

During  the  period  following  President  Truman' s Executive 

Order,  the  classification  of  documents  became  more  commonplace 

and  went  well  beyond  military  secrets,  critics  said.  Newspaper 
lawyer  Cross  asserted  in  1953  that  "there  has  been  a heavy 

increase  of  secrecy  in  several  fields."64  He  described  agency 

records  as  "quasi-conf idential,  privileged  communications, 

commonly  beyond  the  reach  of  the  public,  press  or  courts."65 

Amid  this  escalating  conflict  between  the  government  and 
the  news  media,  a reform  movement  committed  to  open  government 
and  access  to  government  information  began  to  take  shape.  These 
efforts  were  sparked  by  a collaboration  that  began  in  1955 
between  Cross  and  U.S.  Rep.  Moss,  who  represented  a district  in 
Northern  California.  The  reform-minded  congressman  and  the 
newspaper  lawyer  won  the  support  of  the  newspaper  industry, 66 
professional  journalists,  government  reform  groups  and 
organizations  such  as  the  American  Civil  Liberties  Union,  the 


63  See  id. 

64  See  Cross,  supra  note  32,  at  9. 

65  See  Id.  at  198. 

66  Echoing  widespread  support  of  newspapers  across  the  nation,  a 
June  15,  1966  editorial  in  the  Cincinnati  Enquirer  stated: 

"(T)he  fact  of  the  matter  is  that  the  cloak  of  secrecy  has  been 
stretched  to  conceal  more  and  more  governmental  activities  and 
procedures  from  public  view.  Many  of  these  activities  and 
procedures  are  wholly  unrelated  to  the  nation' s security  or  to 
individual  Americans'  legitimate  right  to  privacy."  Also,  the 
Los  Angeles  Times  reported  on  June  12,  1966  that  the  proposed 
FOIA  legislation  was  regarded  by  many  supporters  as  a "new  Magna 
Carta . " 
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American  Bar  Association  and  some  academic  groups . 67  Moss  chaired 
the  Special  Government  Information  Subcommittee  that  conducted 
the  first  series  of  hearings  on  Section  3 of  the  APA  from 
November,  1955,  to  April,  1959.  During  this  period.  Moss  held 
173  hearings  and  published  17  volumes  of  transcripts  and  14 
volumes  of  reports.68  Hearings  did  not  resume  until  March,  1963. 
But  by  March,  1965,  Prof.  Robert  0.  Blanchard  reported  in  his 
study,  The  Moss  Committee  and  a Federal  Public  Records  Law,  the 
Moss  Committee  had  conducted  26  series  of  hearings.69  In  all,  it 
took  10  years  of  hearings,  debates  and  compromises  before 
Congress  approved  the  FOIA  of  1966. 70 


bl  See  Itzhak  Galnoor,  What  Do  We  Know  About  Government  Secrecy? 
290,  in  Government  secrecy  in  Democracies  (1977). 

68  See  James  T.  O'Reilly,  Federal  Information  Disclosure:  Procedures, 

Forms  and  the  Law  § 2.02,  2-5  (1994)  . 

69  See  Blanchard,  supra  note  35,  at  156,  243,  246.  The  hearings 
covered  a spectrum  of  issues  and  included  testimony  from  the 
press,  the  Civil  Service  Commission,  Post  Office,  and 
departments  of  Treasury,  Agriculture  and  Defense.  At  one 
hearing,  for  example,  testimony  was  heard  about  restrictions  on 
government  information  ranging  from  the  Russian  launch  of 
Sputnik  in  1958  to  the  Cuban  missile  crisis  of  1962.  Id.  at  155- 
58. 

70 

Moss  served  as  head  of  the  Government  Information  Subcommittee 
of  the  House  Committee  on  Government  Operations.  Between  1955 
and  1960,  Moss,  a Democrat  who  opposed  the  Republican 
Administration's  withholding  policies,  held  173  hearings  and 
investigations  and  issued  17  volumes  of  hearings  transcripts  and 
14  volumes  of  reports.  See  O'Reilly,  supra  note  68.  The  initial 
drafts  of  the  nascent  FOIA  legislation  were  drafted  by  Jacob 
Scher,  a Northwestern  University  professor  of  journalism  and 
attorney  who  served  as  occasional  counsel  to  the  Moss  Committee. 
He,  along  with  Cross,  developed  the  FOIA  principle  that  there 
should  exist  a judicially  enforceable  statutory  right  for 
citizens  to  inspect  federal  documents.  See  generally.  Freedom  of 
Information:  Hearings  Before  the  Subcomm.  on  Administrative 
Procedure  of  the  Senate  Judiciary  Comm.,  88th  Cong.,  1st  Sess. 
(1963) . 
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FOIA  Legislative  History 

The  need  for  a freedom  of  information  law  to  end  the 
routine  withholding  of  government  information  was  met  with 
resistance  from  federal  agencies.71  Between  1955  and  1966, 
federal  agencies  sent  more  than  100  witnesses  before  the  Moss 
Subcommittee,  and  none  of  the  agencies  supported  the  Freedom  of 
Information  Act.72 

As  early  as  1957,  Moss  filed  a proposed  revision  of 
section  3 of  the  APA.73  Bills  to  amend  the  APA  were  also 
introduced  by  Senators  Thomas  Hennings  and  Sam  Ervin.74  In  1958, 
near  the  end  of  the  85th  Congress,  the  House  and  Senate 
unanimously  approved  the  first  federal  statute  devoted  solely  to 
freedom  of  information.  The  Moss  bill  (H.R.  2767),  an  amendment 
to  the  Housekeeping  Statute,75  required  federal  agencies  to  set 
up  filing  systems  to  keep  records  of  agency  activities  and 
operations.76  The  amendment  also  explicitly  said:  "This  section 
[the  Housekeeping  Statute]  does  not  authorize  withholding 


See  O'Reilly,  supra  note  68,  at  3-8,  3-9. 

72  See  id. 

73  In  1957,  Sen.  Thomas  C.  Hennings  introduced  Senate  Bill  1248, 
which,  along  with  a companion  House  bill  sponsored  by  Moss,  was 
the  first  legislation  that  would  eventually  lead  to  the  Freedom 
of  Information  Act  of  1966.  See  Cong.  Rec.  (23  May  1957)  S7491. 
The  measures  were  not  approved.  See  Morrissey,  supra  note  54,  at 
76. 


See  O'Reilly,  supra  note  68,  at  2-4  and  note  3 at  2-7. 
See  5 U.S.C.  § 301. 

See  H.R.  Rep.  No.  1419,  92d  Cong.,  2d  Sess.  2 (1972). 
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information  from  the  public  or  limiting  the  availability  of 
records  to  the  public."77  This  brief  sentence  was  a small  victory 
for  public  access  because  it  closed  a loophole  used  for  years  to 
justify  withholding.  Agencies  had  relied  on  the  Housekeeping 
Statute,  which  was  enacted  in  1789  and  amended  over  the  years, 
as  authority  to  reject  requests  for  certain  types  of  government 
held  information.78  For  example,  the  government  used  the 
Housekeeping  Statute  and  APA  Section  3 to  refuse  disclosure  of  a 
guest  list  for  a private  party  held  on  a Navy  yacht  and  the 
details  of  the  Mohole  geophysical  research  project.79 

The  immediate  legislative  precursor  to  the  Freedom  of 
Information  Act  was  Senate  Bill  1666,  introduced  in  1963  by 
Missouri  Sen.  Edward  V.  Long  in  the  88th  Congress.80  The  bill 
passed  the  Senate  in  1964, 81  but  the  House  failed  to  act  before 
it  adjourned.  In  the  89th  Congress,  Sen.  Long  again  introduced 
the  legislation.  After  a second  round  of  hearings  and 
amendments,  the  freedom  of  information  bill  passed  the  Senate  on 
July  31,  1964. e‘-  After  passage.  Sen.  Hubert  Humphrey  called  the 
bill,  S.  1160,  back  for  additional  amendments.  After  the 


Pub.  L.  No.  85-619  (codified  as  5 U.S.C.  § 301). 

78  See  H.R.  Rep.  1497,  89th  Cong.,  2d  Sess . 5 (1966).  See  also 
O'Reilly,  supra  note  68,  at  Sec.  2.02,  2-3. 

79  See  H.R.  Rep.  1497,  89th  Cong.,  2d  Sess.  5 (1966). 

80  See  S.  1666,  88th  Cong.  1st  Sess.  (1963). 

81  See  110  CONG.  REC.  17668  (1964). 


82 


See  110  Cong.  Rec.  17,  666  (1966). 


77 


legislation  was  amended,  it  was  reintroduced  in  February  1965. 83 
The  Senate  passed  the  Freedom  of  Information  Act  on  Oct.  13, 
1965, 84  and  the  House  approved  it  on  June  20,  1966. 85 

Although  House  approval  showed  overwhelming  support,  with 

a vote  of  307-0, 8b  passage  was  not  smooth.  Before  the  House 

voted.  President  Johnson  threatened  a veto.  To  reach  a 

compromise,  the  House  committee  wrote  a report  that  gave  a 

broader  interpretation  to  the  exemptions,  and  then  the  House 

approved  the  bill.87  President  Johnson  signed  Senate  Bill  1160 

into  law  as  the  Freedom  of  Information  Act  on  July  4,  1966. 88  In 

a formal  message  that  accompanied  his  signature,  he  said: 

This  legislation  springs  from  one  of  our  most  essential 
principles:  A democracy  works  best  when  the  people  have 
all  the  information  that  the  security  of  the  nation 
permits . No  one  should  be  able  to  pull  the  curtain  of 
secrecy  around  decisions  which  can  be  revealed  without 
injury  to  the  public  interest.89 


See  S.  1160,  89th  Cong. 

84  See  111  Cong.  Rec.  26821 

85  See  112  Cong.  Rec.  13661 

86  See  114  Cong.  Rec.  13661 


1st  Sess. 
(1965) . 
(1966)  . 
(1966) . 


(1965)  . 


See  H.R.  Rep.  No.  1497,  89th  Cong.  2d  Sess.  See  also  U.S.  Code 
Cong,  and  Admin.  News,  2418.  See  also  Allan  Robert  Adler,  Litigation 
Under  the  Federal  open  Government  Laws  7 (1995)  . 


See  Pub.  L.  89-487,  July  4,  1966. 

89  Statement  by  President  Johnson  Upon  Signing  Pub.  L.  89-487, 
July  4,  1966,  reprinted  in  the  Attorney  General's  Memorandum  on 
the  Public  Information  Section  of  the  Administrative  Procedures 
Act,  at  II  (June  1967). 

In  the  same  message,  however,  Johnson  also  reserved  the 
right  as  President  not  to  be  constrained  by  the  Freedom  of 
Information  Act  when  it  comes  to  matters  of  "national  interest": 
"(T)his  bill  in  no  way  impairs  the  President's  powers  under  our 
Constitution  to  provide  for  confidentiality  when  the  national 
interest  so  requires . There  are  some  who  have  expressed  concern 
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An  examination  of  the  Freedom  of  Information  Act's 
legislative  history  reveals  the  congressional  intent  and  the 
principles  that  shaped  the  law.  Legislators  said  the  right  to 
know  has  historic  roots  in  American  tradition,  and  that 
political  leaders  have  articulated  the  need  for  an  informed 
electorate  since  the  founding  of  the  republic.  In  introducing 
the  legislation  that  would  lead  to  the  FOIA,  Sen.  Long  quoted 
James  Madison,  who  declared  that  "a  people  who  mean  to  be  their 
own  Governors,  must  arm  themselves  with  the  power  which 
knowledge  gives."90  During  a hearing  on  the  FOIA  bill,  U.S.  Rep. 
Donald  Rumsfeld  quoted  one  of  Thomas  Jefferson' s most  famous 
remarks:  "[WJere  it  left  to  me  to  decide  whether  we  should  have 
a government  without  newspapers  or  newspapers  without  a 
government,  I should  not  hesitate  a moment  to  prefer  the 
latter."91 


that  the  language  of  this  bill  will  be  construed  in  such  a way 
as  to  impair  Government  operations.  I do  not  share  this 
concern."  Id. 

90  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  (1965),  reprinted  in 
The  FOIA  Source  Book,  supra  note  26,  at  37-38,  citing  Letter  From 
James  Madison  to  W.T.  Berry  (Aug.  4,  1822),  reprinted  in  9 The 
Writings  of  James  Madison  103  (Gaillard  A.  Hunt  ed.,  1910). 

91  112  Cong.  Rec.  13,007  (1977),  reprinted  in  The  FOIA  Source  Book, 

supra  note  26,  at  72.  Jefferson's  famous  comment  about 
newspapers  was  unattributed  in  the  legislative  history,  but  it 
can  be  found  in  a Jan.  16,  1787  letter.  See  Thomas  Jefferson, 
Letter  to  Edward  Carrington,  in  The  Complete  Bill  of  Rights:  The 
Drafts,  Debates,  Sources  and  Origins  115  (Neil  H.  Cogan  ed.,  1997). 
Other  passages  in  the  same  letter  serve  even  better  to  elucidate 
the  crucial  relationship  between  information  about  government 
and  democracy.  For  example,  Jefferson  wrote,  "the  good  sense  of 
the  people  will  always  be  found  to  be  the  best  army.  They  may  be 
led  astray  for  a moment,  but  will  soon  correct  themselves.  The 
people  are  the  only  censors  of  their  governors  . . . The  way  to 
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Congressional  intent  also  is  clearly  expressed  in  the 

Senate  and  House  reports92  that  accompanied  Senate  Bill  1160.  A 

1965  Senate  Report  emphasizes  that  the  Freedom  of  Information 

Act  is  based  on  an  information  policy  of  full  disclosure93: 

(T)he  very  vastness  of  our  Government  and  its  myriad 
of  agencies  makes  it  difficult  for  the  electorate  to 
obtain  that  "popular  information"  of  which  Madison 
spoke.  (I)t  is  only  when  one  further  considers  the 
hundreds  of  departments,  branches,  and  agencies  that 
one  begins  to  understand  the  great  importance  of  having 
as  information  policy  of  full  disclosure.94 


Amending  the  FOIA 


Despite  the  FOIA' s wide  Congressional  support,  having 
passed  the  House  unanimously, 9j  the  law' s first  few  years  were 
not  as  successful  in  ensuring  disclosure  as  its  crafters 
envisioned.  There  was  a general  reluctance  by  agencies  to  comply 


prevent  [errors]  of  the  people  is  to  give  them  full  information 
of  their  affairs."  Id. 

Q? 

See  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  and  H.R.  Rep.  No. 
1497,  89th  Cong.  2d  Sess. 

93 

The  FOIA  mandate  for  broad  disclosure,  as  reflected  in  the 
1965  Senate  Report,  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.,  has 
been  cited  as  the  primary  indicator  of  legislative  intent  in 
U.S.  Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  352,  361  (1976) 
and  EPA  v.  Mink,  410  U.S.  73,  80  (1973).  In  Rose,  for  example, 
the  Court  said  the  FOIA' s "basic  purpose  reflected  'a  general 
philosophy  of  full  agency  disclosure  unless  information  is 
exempted  under  clearly  delineated  statutory  language.'"  425  U.S. 
360-61,  quoting  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  3. 

94 

See  S.  Rep.  813,  89th  Cong.  1st  Sess.,  reprinted  in  The  FOIA 
SOURCE  Book,  supra  note  26,  at  38. 

9j  See  114  Cong.  Rec.  13,  661  (1966).  The  FOIA  won  the  support  of 
such  prominent  Republicans  as  future  Secretaries  of  State  Melvin 
Laird  and  Donald  Rumsfeld.  It  also  had  the  support  of  future 
President  Gerald  Ford,  who  as  President  eight  years  later, 
vetoed  the  1974  amendments  to  the  FOIA,  which  was  ultimately 
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with  the  law,96  rendering  it,  in  the  words  of  then-University  of 
Chicago  Law  Professor  Antonin  Scalia,  "a  relatively  toothless 
beast,  sometimes  kicked  about  shamelessly  by  the  agencies."97  In 
part,  this  state  of  affairs  was  the  result  of  sometimes  vague  or 
even  poor  draftsmanship  of  the  FOIA.  Criticism  of  the  Freedom  of 
Information  Act  ranged  from  the  subtle — " [hardly]  the  apogee  of 
legislative  draftsmanship" — to  the  blunt — ''primitive  and 
ineffective . "98 

Federal  agencies  interpreted  the  exemptions  broadly  to 
justify  withholding  documents.99  Officials  also  used  various 
ploys  to  discourage  use  of  the  FOIA,  including  high  fees  for 
copying  documents,  long  delays  and  claims  that  they  could  not 
find  the  documents  requested.100  According  to  a 1972  House  report 
on  the  administration  of  the  FOIA,  the  "efficient  operation  of 
the  Freedom  of  Information  Act  has  been  hindered  by  5 years  of 
foot-dragging  by  the  Federal  bureaucracy.  The  widespread 


passed  by  a congressional  override  vote.  See  O'Reilly,  supra  note 
68,  at  Sec.  2.06,  2-11. 

96  See  Association  of  the  Bar  of  the  City  of  New  York,  Committee 
on  Federal  Legislation,  Amendments  to  the  Freedom  of  Information 
Act,  FEDERAL  Legislation  Rep.  No.  7 4-1,  at  7 (1974)  (reporting  that 
"deliberate  evasion,  ignorance,  the  lack  of  incentives, 
personnel  problems  and  pressures  from  superiors,  as  well  as 
judicial  caution,  have  all  operated  at  various  times  and  in 
different  proportions  to  undercut  the  purposes  of  the  Act") . 

97  See  Antonin  Scalia,  The  Freedom  of  Information  Act  Has  No 
Clothes,  in  Regulation,  March/April,  1982,  at  15. 

98  See  O'Reilly,  supra  note  68,  3-2,  citing  Kramer  & Weinberg,  The 
Freedom  of  Information  Act,  63  Geo.  L.J.  49,  52  (1974),  and 
citing  Emerson,  The  Danger  of  State  Secrecy,  218  The  Nation  395, 
398  (March  30,  1974) . 


99 


See  H.R.  Rep.  No.  1419,  92d  Cong.,  2d  Sess.  8-10  (1972). 
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reluctance  of  the  bureaucracy  to  honor  the  public' s legal  right 
to  know  has  been  obvious  in  parts  of  two  administrations."101 
These  problems  created  a particular  problem  for  the  press,  the 
report  said,  because  "news  is  a perishable  commodity."102 

FOIA  user  fees  presented  another  problem.  Although  the 
intent  of  the  law  was  to  make  information  available  to  the 
public,  some  agencies  raised  financial  barriers  by  using 
excessive  fees  to  discourage  FOIA  use.103  These  problems  were 
apparent  within  a year  after  the  FOIA  was  operating.104  Copying 
charges  varied  widely  at  the  time,  ranging  from  5 cents  per  page 
at  the  Department  of  Agriculture  to  as  high  as  $1  a page  at  the 
selective  Service  System--a  considerable  charge  for  the  late 
1960s. 10j  A charge  of  25  cents  per  page  was  most  common.  Clerical 
research  charges  also  varied  widely,  ranging  from  a low  of  $3 
per  hour  at  the  Veterans'  Administration  to  as  much  as  $7  an 
hour  at  the  Renegotiation  Board.106 


100 

See 

id. 

101 

See 

id. 

at 

8. 

102 

See 

id. 

at 

9. 

103 

See 

id. 

at 

14  . 

104 

See 

id. 

105 

See 

id. 

at 

57. 

106 

See 

id. 

Harris 

Responsive  Law,  testified  that  that  a University  of  Georgia 
scientist  who  requested  information  on  pesticides  from  the 
Department  of  Agriculture  was  asked  to  give  some  assurance  that 
"he  could  pay  a fee  of  $100  before  they  would  go  to  the  trouble 
of  making  the  search."  Another  witness,  Bertram  Gottlieb  of  the 
Transportation  Institute,  requested  information  from  the 
Maritime  Administration  of  all  ships  purchased  by  American 
operators  from  the  U.S.  government  under  the  Ship  Sales  Act  of 
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Moss  was  one  of  the  leading  proponents  of  amending  his 
original  legislation  in  order  to  solve  these  problems.  He 
declared  that  the  "importance  of  freedom  of  information  is 
greater  today  in  light  of  the  steady  erosion  of  our  Constitution 
by  the  Executive  branch  under  all  of  the  wartime  administrations 
of  both  major  political  parties.  This  ominous  trend  must  be 
reversed."107  Recognizing,  in  the  words  of  Sen.  Edward  M. 

Kennedy,  that  "the  doors  of  government"  would  not  "be  opened  to 
the  public,  "108  Congress  acted  to  clarify  and  strengthen  the  law 
through  a series  of  amendments . The  amendments  were  based  on 
findings  that  emerged  from  House  hearings  in  1973.  The  hearings 
identified  four  categories  of  problems  with  the  1966  version  of 
the  FOIA . 109 

• Agency  refusals  to  supply  information  by  citing  exemptions 
to  the  FOIA  were  the  rule  rather  than  the  exception. 

• Long  delays  in  responding  to  FOIA  requests  were 
commonplace . 


1946  and  the  amounts  of  subsidies  each  received  from  public 
funds.  Initially,  his  request  was  rejected  as  being  "too  broad," 
after  which  he  submitted  the  names  of  each  of  the  ships  from 
another  source.  The  Maritime  Administration  quoted  a minimum 
charge  of  $8  an  hour  for  its  personnel  to  produce  the  subsidy 
information  requested  or  a total  minimum  fee  of  $12,000.  See  id. 
at  58 . 

107  See  H.R.  Rep.  No.  1419,  92d  Cong.,  2d  Sess.  86. 

108  See  Letter  to  Sen.  James  O.  Eastland,  chairman,  Senate 
Committee  on  the  Judiciary,  from  Sen.  Edward  M.  Kennedy, 
reprinted  in  The  FOIA  Source  Book,  supra  note  26,  at  III. 

109  See  O'Reilly,  supra  note  68,  3-26. 
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• Delaying  tactics  during  litigation  extended  the  timeliness 
of  the  response  and  boosted  costs  beyond  reasonable 
levels . 

• Agency  interpretations  of  the  FOIA' s requirements  often 
led  to  failure  to  comply  with  the  technical  requirements 
of  the  FOIA,  justifying  refusals  to  supply  requested 
information . 

By  early  1973--spurred  by  concerns  about  government 
secrecy  as  details  of  the  Watergate  scandal  surfaced-- 
legislators  in  both  the  House  and  Senate  introduced  bills  to  put 
teeth  in  the  FOIA  and  further  extend  its  disclosure 
requirements.110  The  amendments  added  a number  of  procedural 
provisions  pertaining  to  fees,  time  limits,  segregability  of 
exempted  materials  and  in  camera  inspection  of  documents  by  the 
courts . 111 

• Search  and  copying  fees  were  made  uniform  among  the 
agencies . 112 


See  Department  of  Justice,  Freedom  of  Information  Act  Guide  & 
Privacy  Act  Overview  9 (1997). See  also  O'Reilly,  supra  note  68, 
3-31;  Sigman  L.  Splichal,  The  Impact  of  Computer  Privacy 
Concerns  on  Access  to  Government  Information  141-43,  University 
of  Florida  (1993) . For  the  twenty  months  the  1974  FOIA 
amendments  moved  through  the  House  and  Senate,  various 
congressional  committees  and  Special  Prosecutor  were  pursuing 
inquiries  into  the  Watergate  incidents.  Access  to  government 
information  emerged  as  an  important  issue  during  this  period  of 
grave  concern  about  the  accountability  of  public  officials. 
Although  the  1974  amendments  were  not  developed  as  a response  to 
the  Watergate  scandal,  the  amendments  gained  legislative 
momentum  as  the  investigations  deepened.  President  Nixon 
resigned  shortly  after  the  conference  committee  began 
deliberations  on  the  amendments  in  August,  1974.  See  H.R.  Rep. 
795,  104th  Cong.,  2d  Sess.  9 (1996). 


in 


See  The  FOIA  Guide,  supra  note  7,  at  9. 
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• Agencies  were  required  to  respond  to  information  requests 
within  10  days  or  face  a lawsuit.113 

• Requested  records  need  only  to  be  described  in  a way  that 
is  sufficient  to  allow  an  agency  to  find  the  category  of 
document  requested.114 

• Federal  district  judges  were  permitted  in  camera  review  of 
top  secret  classified  information  to  make  sure  that  the 
information  being  withheld  actually  fell  within  the  proper 
classification  guidelines,  which  are  established  by 
Presidential  Executive  Order.115 

Congress  passed  the  1974  amendments  twice  by  overwhelming 
majorities,  overriding  President  Gerald  Ford's  veto  the  second 
time  around.116 


See  id.  at  7. 

113  See  5 U.S.C.  § 552  (a)  (6)  (A)  (i)  . 

114  See  5 U.S.C.  § 552(a)(3)(A).  H.R.  Rep.  No.  1380,  93d  Cong., 

2d  Sess. , 7 (1974) . 

115  See  5 U.S.C.  § 552(a)(4)(B);  H.R.  Rep.  No.  1380,  93d  Cong., 

2d  Sess.,  11  (1974).  This  key  revision  authorized  federal  judges 
to  conduct  in  camera  review  of  classified  information  in  order 
to  confirm  that  the  requested  materials  actually  fell  within  the 
guidelines  of  Exemption  1,  the  national  security  exemption.  See 
5 U.S.C.  § 552(b) (1) (B) . Prior  to  this  revision,  federal  courts 
had  to  take  the  word  of  federal  agencies  when  agencies  said  the 
requested  materials  were  properly  classified.  Congress  revised 
Exemption  1 in  direct  response  to  a 1973  Supreme  Court  decision 
in  EPA  v.  Mink,  410  U.S.  73  (1973).  In  deciding  Mink,  the  Court 
interpreted  Exemption  1 broadly  and  held  that  classified 
documents  were  exempt  from  judicial  review.  See  id.  at  84. 
Congress  overrode  the  Mink  decision  in  the  1974  amendments 
because  legislators  believed  that  the  Court's  ruling  conflicted 
with  the  general  philosophy  of  full  disclosure  evinced  in  the 
FOIA.  See  H.R.  Rep.  No.  1380,  93d  Cong.,  2d  Sess.  11-12  and  S. 
REP.  No.  1200,  93d  Cong.  2d  Sess.  12  (1974). 
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In  1976,  Congress  amended  the  FOIA  for  the  second  time 
because  legislators  wanted  to  clarify  that  Exemption  3 should  be 
narrowly  construed.  This  exemption  provided  that  the  FOIA  did 
not  apply  to  information  clearly  exempted  by  other  laws 
previously  passed  by  Congress.117  Legislators  revised  Exemption  3 
to  override  a 1975  Supreme  Court  ruling  with  which  Congress  did 
not  agree.118  In  Administrator,  FAA  v.  Robertson , 119  the  Court 
held  that  the  FAA  administrator  possessed  wide  discretion  to 
withhold  requested  government  records.120  Congress  disagreed  with 
the  Court's  broad  construction.121  Legislators  said  the  Supreme 
Court  decision  allowed  an  agency  administrator  "carte  blanche  to 


116  President  Gerald  Ford  expressed  his  reservations  about  some 
of  the  amendments  in  a letter  he  wrote  to  the  conferees.  After 
making  some  compromises,  the  conferees  placed  their  reports 
before  the  House  and  Senate.  The  Senate  voted  acceptance  of  the 
amendments  on  October  1,  1974,  and  the  House  approved  the 
legislation  on  October  7,  1974.  On  October  17,  1974,  President 
Ford  vetoed  the  legisation  as  "unconstitutional  and  unworkable," 
and  vetoed  it.  Public  Papers  of  the  Presidents  of  the  United  States: 
Gerald  R.  Ford  (1974)  374-376,  1975.  On  November  20,  1974,  the 
House  voted  371-31  to  reject  the  presidential  veto.  The  next 
day,  the  Senate  overrode  the  veto  65-27.  The  amendments  took 
effect  on  February  19,  1975.  See  120  Cong.  Rec.  H10,875  (Nov.  20, 
1974)  and  S19,823  (Nov.  21,  1974).  See  also  H.R.  Rep.  795,  104th 
Cong.,  2d  Sess.  9 (1996). 

117  See  5 U.S.C.  § 552  (b)(3). 


See  Administrator,  FAA  v.  Robertson,  422  U.S.  255  (1975) . 


119 


See  id. 


120  See  id.  at  266-67. 

In  a House  subcommittee  report  accompanying  the  proposed 
amendment.  Congress  specifically  stated  that  the  Supreme  Court 
"misconceived  the  intent  of  Exemption  3."  H.R.  Rep.  No.  880, 
94th  Cong.,  2d  Sess.  pt . 1,  23  (1976),  reprinted  in  1976  U.S. 
CODE  CONG.  & AD.  news  2204-05.  See  Sims  v.  CIA  (Sims  I),  642  F.2d 
562,  567  (1980). 
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withhold  any  information  he  pleases."122  Consequently,  Congress 
revised  Exemption  3 to  create  guidelines  that  strictly  limited 
an  agency  executive' s discretion  to  withhold  information  from 
the  public.123  This  change  is  significant  because,  by  expressly 
limiting  agency  discretion  for  withholding,  the  amendment 
underscored  congressional  FOIA  policy  that  favors  disclosure.124 

Congress  revised  the  FOIA  for  the  third  time  in  1986  when 
legislators  amended  the  Act  by  passing  the  Freedom  of 
Information  Reform  Act  of  1986. 125  Under  pressure  from  law 
enforcement  agencies.  Congress  amended  the  FOIA  in  1986  to 
provide  for  broader  exemption  protection  for  law  enforcement 
information  and  added  new  exclusions  for  law  enforcement  records 
under  Exemption  7,  FOIA' s law  enforcement  exception. 126  But 
Congress  also  reinforced  the  statute' s broad  policy  of  full 
disclosure  by  making  public  access  to  federal  records  more 
affordable.  The  1986  amendments  reduced  access  charges  through 
new  and  liberalized  provisions  for  fees  and  fee  waivers.127  Under 
these  guidelines,  the  government  recovers  only  a small  portion 


See  H.R.  Rep.  No.  880,  94th  Cong.,  2d  Sess.  pt.  1,  23, 
reprinted  in  1976  U.S.  Code  Cong.  & Ad.  News  2204-05. 


123 


See  id. 


124 


See  id. 


125  See  5 U.S.C.  § 552(b)(7). 

126  See  id.  The  law  enforcement  community  had  persuaded  Congress 
that  D.C.  Circuit  had  so  narrowed  the  field  of  protected  police 
records  under  the  FOIA  that  law  enforcement  had  been  impaired. 
See  O'Reilly,  supra  note  68,  at  § 3.09,  3-33. 

127  See  5 U.S.C.  §§  552(a)  (4)  (A)  (i-vii)  . The  FOIA  fee  structure 

will  be  discussed  in  Chapter  6. 
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of  the  costs  of  responding  to  requests.128  The  new  rules  for  fees 
and  charges  in  this  provision  are  especially  pertinent  to 
Chapter  6 and  will  be  discussed  in  greater  detail  in  that 
chapter . 


Congressional  Intent 

The  legislative  history  of  the  FOIA  along  with  the  1974, 
1976  and  1986  amendments  evince  Congress'  intent  to  create  a law 
based  on  a broad  policy  of  full  disclosure,  limited  only  by  the 
nine  exemptions, 1,13  which  must  be  narrowly  construed. 130  The 
Supreme  Court  also  has  recognized  that  the  FOIA' s "basic  purpose 
reflected  'a  general  philosophy  of  full  agency  disclosure  unless 
information  is  exempted  under  clearly  delineated  statutory 
language. ' "131 

In  an  opinion  written  by  Justice  William  J.  Brennan  in 
U.S.  Dept,  of  the  Air  Force  v.  Rose  (1976),  132  the  Court  said  the 
FOIA' s legislative  history  makes  it  "crystal  clear  the 


128 


See  id. 


See  id.  §§  552(b) (1-9).  See  also  § 552(d) ("This  section  does 

not  authorize  withholding  of  information  or  limit  the 
availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.");  See  cf.  Federal  Open  Mkt . Comm,  of 
the  Fed.  Reserve  Sys . V.  Merril,  443  U.S.  340  (1979). 

130  See  U.S.  Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  352,  361 
(1976).  See  also  Vaughn  v.  Rosen,  484  F.2d  820,  823  (D.C.  Cir. 
1973),  cert,  denied,  415  U.S.  977  (1974 ) (holding  that  the 
limited  exemptions  in  the  FOIA  are  to  be  "construed  narrowly,  in 
such  a way  to  provide  the  maximum  access  consonant  with  the 
overall  purpose  of  the  Act.) 

131  See  425  U.S.  360-61,  quoting  S.  Rep.  No.  813,  89th  Cong.,  1st 
Sess.  3 (1965)  . 
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congressional  objective"  for  the  Act  was  to  "pierce  the  veil  of 
administrative  secrecy  and  to  open  agency  action  to  the  light  of 
public  scrutiny."133  The  Rose  Court  further  declared  that  the 
FOIA' s statutory  language  and  legislative  history  indicate  that 
the  statute's  nine  exemptions  must  be  narrowly  construed.134 
Justice  Brennan  emphasized  that  these  "limited  exemptions  do  not 
obscure  the  basic  policy  that  disclosure,  not  secrecy,  is  the 
dominant  objective  of  the  act."135  A few  years  later,  in  EPA  v. 
Mink  (1973),  136  Justice  Byron  R.  White,  who  wrote  the  majority 
opinion  for  the  Court,  said  that  "[w]ithout  question,  the  Act  is 
broadly  conceived.  It  seeks  to  permit  access  to  official 
information  long  shielded  unnecessarily  from  public  view  and 
attempts  to  secure  such  information  from  possibly  unwilling 
official  hands."137  The  Court  has  repeatedly  said  that  democratic 
political  theory  is  at  the  heart  of  the  Freedom  of  Information 
Act,  which  helps  "ensure  an  informed  citizenry,  vital  to  the 
functioning  of  a democratic  society,  needed  to  check  against 
corruption  and  to  hold  the  governors  accountable  to  the 
governed.  "138 


132 


See  425  U.S.  352. 


133  See  id.  at  361  (quoting  Rose  v.  U.S.  Dept,  of  the  Air  Force, 
495  F.2d.  261,  263  (1974) ) . 

134  See  495  F.2d.  at  263. 

135  See  id. 


136 


See  410  U.S.  73  (1973)  . 

Id.  at  80,  citing  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess. 


138 


NLRB  v.  Robbins  Tire  & Rubber  Co.,  437  U.S.  214,  241  (1978). 
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Reinforcing  Congress'  intent  to  establish  a broad  policy 
°f  full  disclosure  in  the  FOIA,  President  Clinton  and  Attorney 
General  Janet  Reno  in  1993  issued  statements  of  FOIA  policy 
under  the  Clinton  administration.139  Clinton  called  upon  federal 
agencies  to  renew  their  commitment  to  the  FOIA  and  openness  in 
government : 

[T]he  Freedom  of  Information  Act  has  played  a unique 
role  in  strengthening  our  democratic  form  of  government. 
The  statute  was  enacted  based  on  the  fundamental 
principle  that  an  informed  citizenry  is  essential  to 
the  democratic  process  and  that  the  more  the  American 
people  know  about  their  government  the  better  they  will 
be  governed.  Openness  in  government  is  essential  to 
accountability  and  the  Act  has  become  an  integral  part 
of  that  process.140 

Attorney  General  Reno  said  the  FOIA' s "primary  objective" 
was  to  achieve  "maximum  possible  disclosure  of  government 
information."141  To  advance  the  disclosure  objective,  the 
Attorney  General's  FOIA  Memorandum: 

• Rescinded  the  Department  of  Justice' s previous  standard 
for  defending  agencies  in  FOIA  litigation.  This  standard 
had  been  established  under  the  Reagan  and  Bush 
administrations . 


See  President's  Memorandum  for  Heads  of  Departments  and 
Agencies  Regarding  the  Freedom  of  Information  Act,  29  Weekly 
Comp.  Pres.  Doc.  1999  (Oct.  4,  1993) [hereinafter  President 
Clinton's  FOIA  Memorandum],  reprinted  in  FOIA  Update  3, 
summer/fall  1993;  Attorney  General's  Memorandum  for  Heads  of 
Departments  and  Agencies  regarding  the  Freedom  of  Information 
Act  (Oct.  4,  1993) [hereinafter  Attorney  General  Reno's  FOIA 
Memorandum],  reprinted  in  FOIA  Update  4-5,  summer/fall  1993. 

140  President  Clinton's  FOIA  Memorandum,  supra  note  139. 

141  See  Attorney  General  Reno's  FOIA  Memorandum,  supra  note  139. 
See  also  FOIA  Update  1,  spring  1997  (discussing  Attorney  General 
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• Established  a new  "foreseeable  harm"  standard  applicable 
to  the  use  of  FOIA  exemptions  in  both  litigation  and  at 
the  administrative  level.  Under  this  standard, 
disclosure  of  information  was  favored  unless  it  could  be 
shown  that  the  publicity  of  disclosure  could  result  in  a 
foreseeable  harm. 

• Strongly  encouraged  agencies  to  make  discretionary 
disclosures  of  exempt  information  "whenever  possible 
under  the  Act . "142 


Conclusion 

The  legislative  history  of  the  Freedom  of  Information  Act, 
along  with  Supreme  Court  opinions  and  Executive  Branch 
pronouncements,  all  strongly  suggest  that  the  statute  was 
grounded  in  democratic  political  theory  and  based  on  a broad 
policy  of  full  disclosure  of  information  held  by  federal 
agencies.  Disclosure  is  limited  only  by  nine  categories  of 
enumerated  exemptions,  which  must  be  narrowly  interpreted.143 

Congress  intended  for  the  Electronic  Freedom  of 
Information  Act  of  1996  to  enhance  open  government  and 


Reno' s reiteration  of  the  importance  of  "openness-in-government 
principles") . 

14"  See  id.  See  also  FOIA  Update  5,  summer/fall  1993  (follow-up 
memorandum  urging  "new  institutional  attitude  toward  FOIA 
administration") . 

143  See  U.S.  Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  352,  361 
(1976);  Vaughn  v.  Rosen,  484  F.2d  820,  823  (D.C.  Cir.  1973), 
cert,  denied , 415  U.S.  977  (1974). 
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government  accountability144  by  clarifying  that  the  FOIA  applies 
to  electronic  records.145  This  new  requirement  was  crafted  to 
allow  the  public  to  gain  access  to  computerized  government 
records,  which,  in  the  past,  had  been  withheld  by  some 
agencies . 146 

Chapter  4 will  discuss  how  technological  issues  concerning 
access  to  computerized  records  developed  and  often  became 
obstacles  for  FOIA  requesters . The  chapter  also  will  examine  how 
the  courts  dealt  with  the  powerful  impact  of  technology  on 
federal  record-keeping  and  public  access  during  the  years  before 
the  EFOIA' s enactment. 


See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  11-12,  19-22 
(1996) . 

145  See  id.  at  19-22.  See  also  See  Pub.  L.  104-231,  110  Stat. 
3048,  §§  3-5. 

146  See,  e.g.  , Dismukes  v.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984);  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116. 


CHAPTER  4 

ON  THE  ROAD  TO  ELECTRONIC  ACCESS 
Introduction 

The  Freedom  of  Information  Act's  structure  reflects  a dual 
purpose.1  The  statute  grants  a right  of  public  access  to 
government  inf ormation, 2 and  it  requires  federal  agencies  to 
disseminate  certain  information  to  the  public.3  Advances  in 
computer  technology  over  the  last  quarter  century  have  led  to  a 
profound  impact  on  both  of  these  functions.  Congress  enacted  the 
Electronic  Freedom  of  Information  Act  Amendments  of  19964  so 
that  the  statute  could  better  answer  the  novel  and  thorny  legal 
questions  that  accompanied  the  fast-paced  development  of 
computer  and  digital  technology.5 

The  new  technologies  began  to  blur  the  boundary  between 
record  and  non-record  materials  beginning  in  the  1970s.  As 


1 See  Henry  H.  Perritt,  Jr.,  Electronic  Freedom  of  Information, 
50  Admin.  L.  R.  391,  392  (1998) 

2 See  5 U.S.C.  § 552 (a)  (3 ) ( 1994 ) . 

3 Agencies  must  publish  substantive  rules;  statements  of  general 
agency  policy;  information  on  agency  organization;  and  rules  of 
procedures  in  the  Federal  Register.  See  id.  § 552(a)(1). 
Additionally,  agencies  must  make  final  adjudicative  opinions, 
and  administrative  staff  manuals  and  instructions  available  for 
public  inspection  and  copying.  See  id.  § 552(a)(2). 

4 See  Pub.  L.  No.  104-231,  §§  1-12,  110  Stat.  3048,  §§  1-12 
(1996)  (codified  at  5 U.S.C.  § 552). 

5 See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  11-15  (1996).  The 
legislative  history  of  the  EFOIA  will  be  discussed  in  Chapter  5. 
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electronic  record  databases  became  more  sophisticated,  they  more 
closely  resembled  information  "pools"  rather  than  discrete, 
clearly  identifiable  records.6  For  example,  relational  database 
technology  allows  data  from  different  pathways  or  "fields"  to  be 
connected.7  In  other  words,  a record  may  constitute  a 
combination  or  synthesis  of  information  retrieved  from  several 
different  files.  The  jargon  of  relational  database  technology 
reflects  the  pooling  aspect  of  databases:  A collection  of  data 
is  called  a "relation"  instead  of  a "file."8  As  this  technology 
developed,  the  parallels  between  these  information  "pools"  and 
traditional  paper  records  became  increasingly  remote.9 

Complicating  matters,  procedures  for  record  searching  and 
editing  changed  in  the  electronic  era.  Agency  employees 
increasingly  used  computers  to  locate  and  edit  requested 
information  rather  than  thumb  through  pages  of  documents  located 
in  paper  folders  that  were  stored  inside  file  cabinets.  As 
computers  facilitated  faster  and  more  complex  searches,  an 
understanding  of  what  constituted  a reasonable  record  search 
under  the  FOIA  became  more  elusive.10 


6 See  U.s.  Congress,  office  of  Technology  assessment,  informing  the 
Nation:  Federal  Information  Dissemination  in  an  Electronic  Age  207-08 
(1988)  [hereinafter  Informing  the  Nation]  . 

7 See  id. 

8 See  id. 

9 See  id. 

10  In  the  1974  amendments  to  the  FOIA,  in  the  statute's  only 
guidance  to  computerized  searches.  Congress  noted  that  the 
agencies'  obligation  to  search  for  records  maintained  in 
computerized  form  "would  include  services  functionally  analogous 
to  the  searches  for  records  that  are  maintained  in  conventional 
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The  practice  of  "record  keeping"  was  further 
revolutionized  as  federal  agencies  began  to  use  new  information 
products  such  as  computer  programs,  computerized  indices  and 
codes,  integrated  software,  databases  and  electronic  mail.* 11  The 
status  of  these  materials  in  the  pre-EFOIA  period  was  unclear 
because  the  FOIA  neither  offered  a definition  for  the  term 
"record"  nor  provided  guidance  on  how  electronic  information  was 
to  be  handled.  As  a result  of  technological  changes,  existing 
FOIA  legal  paradigms  were  challenged.  A District  Court  for  the 
District  of  Columbia  once  referred  to  this  state  of  affairs  in 
FOIA  jurisprudence  as  the  "muddy  waters  of  electronic 
communications  technology."12 

Absent  clear  guidance  in  the  statute,  federal  agencies 
became  reluctant  to  apply  the  FOIA  to  electronic  data  and  asked 
the  courts  to  restrict  public  access  to  automated  systems.13  And 
so  it  was  left  to  judges  to  decide  such  questions  as:  What 
constituted  a record?  What  constituted  a reasonable  record 
search?  Do  the  costs  associated  with  computerization  place  an 
undue  burden  on  agencies  when  it  comes  to  disclosing  nonexempt 


form."  S.  Rep.  No.  93-854,  93d  Cong.,  2d  Sess.  12  (1974).  The 
term  "functionally  analogous"  would  later  be  used  successfully 
by  agencies  to  restrict  FOIA  requests  for  automated  searches. 

See  Yeager  v.  Drug  Enforcement  Administration,  678  F.2d  315,  321 
(D.C.  Cir.  1982) . 

11  See  supra  note  6,  Informing  the  Nation,  at  207-08. 

12  See  Armstrong  v.  Bush,  721  F.Supp.  343,  344  (D.D.C.  1989). 

13  See  Michael  E.  Tankersley,  How  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996  Update  Public  Access  for  the 
Information  Age,  50  Admin.  L.  R.  421,  430  (1998) . 
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information?  What  is  the  appropriate  format  for  providing 
requesters  with  disclosable  information? 

The  ways  that  the  courts  settled  these  key  issues14  shaped 
the  contours  of  electronic  access  under  the  FOIA  until  Congress 
passed  the  Electronic  Freedom  of  Information  Act  Amendments  of 
1996.  This  chapter  will  provide  an  overview  of  the  principal 
court  cases  that  staked  out  boundaries  on  the  pre-EFOIA  legal 
landscape . 


Applying  the  FOIA  to  Electronic  Records 

The  federal  courts'  history  of  the  discussion  of  the 
status  of  computerized  agency  information  under  the  Freedom  of 
Information  Act15  can  be  traced  to  1976 — 20  years  before  Congress 
passed  the  EFOIA — when  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  held  that  a biomedical  and  research  database  did  not 
qualify  as  an  "agency  record."16 

SDC  Development  Corporation  v.  Mathews  (1976) 

In  SDC  Development  Corp.  v.  Mathews,  the  Ninth  Circuit 
held  that  a widely  used  medical  database,  compiled  and  stored  in 
a computer  data  bank  by  the  National  Library  of  Medicine,  did 

14  See,  e.g.,  Dismukes  v.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984);  Yeager  v.  Drug  Enforcement  Administration,  678 
F.2d  315  (D.C.  Cir.  1982);  Forsham  v.  Harris,  445  U.S.  169 
(1980);  Long  v.  Internal  Revenue  Service,  596  F.2d  362  (9th  Cir. 
1979);  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116  (9th  Cir. 
1976) . 

15  5 U.S.C  § 552. 


16 


See  542  F.2d  1116. 
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not  qualify  as  an  "agency  record"  for  the  purposes  of  the  FOIA.17 
SDC  v.  Mathews  is  the  leading  case  addressing  a FOIA  request  for 
computer  readable  copies  of  a federal  agency  database.  The  case 
serves  as  an  illustration  of  how  the  ability  to  control  and 
manipulate  information  in  electronic  formats  makes 
electronically  stored  information  more  desirable  and  potentially 
far  more  valuable  than  equivalent  data  on  paper.18 

In  this  case,  SDC  Development  Corp.,  a private,  commercial 
user  of  biomedical  and  research  information,  made  a FOIA  request 
to  obtain  a database  of  the  Medical  Literature  Analysis  and 
Retrieval  System  (MEDLARS)  for  $500 — the  estimated  cost  of 
reproduction. 19  The  MEDLARS  database  was  created  by  the  National 
Library  of  Medicine  (NLM) , a federal  agency  under  the  U.S. 
Department  of  Health,  Education  and  Welfare.20 

The  MEDLARS  family  of  databases,  a computerized  system  for 
storing,  indexing  and  retrieving  medical  bibliographical  data, 
is  an  important  and  basic  resource  that  is  widely  used  in  the 
biomedical  and  research  communities.21  At  the  time,  public  access 


17  See  id.  at  1120-21. 

18  See  Robert  M.  Gellman,  Twin  Evils:  Government  Copyright  and 
Copyright-like  Controls  Over  Government  Information,  45  Syracuse 
L.  Rev.  999,  1003,  1036  (1995);  Henry  H.  Perritt,  Jr., 
Unbundling  Value  in  Electronic  Information  Products: 
Intellectual  Property  Protection  for  Machine  Readable 
Interfaces,  20  Rutgers  Computer  & Tech.  L.J.  415,  418-22  (1994). 

19  See  542  F.2d  at  1118. 

20  See  id.  The  Department  later  became  the  Department  of  Health 
and  Human  Services . 

21  The  MEDLARS  database  contains  citations  and  abstracts  of  2 
million  biomedical  research  articles  from  about  3,000  medical 
and  scientific  journals.  See  id.  at  1117. 
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to  the  MEDLARS  tapes  was  available  for  a fee  online  through 
MEDLINE,  the  National  Library  of  Medicine's  online  database 
system.""  The  public  also  could  have  access  to  a printed  version 
of  the  requested  database,  called  Index  Medicus , for  the  nominal 
cost  of  reproduction.23  However,  a printed  listing  is  not  as 
useful  to  or  convenient  for  users  of  the  information  as  a 
database  could  be:"4  The  user  would  have  to  cover  the  expense  of 
rekeying  the  text  into  a computer,  building  the  indices  and 
creating  computerized  search  capability.  Furthermore,  a printed 
text  is  not  updated  as  quickly  or  as  easily  as  its  computerized 
counterpart,  which  can  be  continually  updated.  In  other  words, 
information  in  electronic  formats  is  more  valuable  than  the  same 


See  542  F.2d  at  1117,  n.  1.  MEDLINE  users  were  required  to  pay 
an  hourly  rate  of  $8  to  $15  per  hour  for  access  to  the  MEDLARS 
tapes,  depending  on  time  of  day;  the  higher  rate  applies  to 
prime  use  hours.  See  542  F.2d  at  1117,  n.  1.  In  1976,  when  the 
Ninth  Circuit  heard  the  case,  about  350  institutions  subscribed 
to  the  MEDLINE  online  service.  Additionally,  the  computer  tapes 
were  available  on  an  annual  subscription  basis  for  $50,000 
through  the  National  Technical  Information  Service,  a 
clearinghouse  for  the  collection  of  scientific,  technical  and 
engineering  information  for  dissemination  to  industry,  business, 
government  and  the  general  public.  See  id.  at  1117-18.  See  also 
The  Technical  Information  Act,  15  U.S.C.  §§  1151-57.  The 
database  is  updated  annually,  which  is  why  subscribers  must 
renew  each  year  at  the  full  subscription  fee  of  $50,000  if  they 
want  to  stay  current.  At  oral  arguments  before  the  Ninth 
Circuit,  the  government  acknowledged  that  no  individual  or 
institution  had  as  yet  paid  $50,000  for  the  tapes.  Instead,  the 
NLM  had  entered  into  agreements  under  which  universities  and 
foreign  government  can  have  the  tapes  in  exchange  for  services 
such  as  cataloguing,  indexing  and  abstracting  of  medical 
publications  to  update  the  database.  See  542  F.2d  at  1118. 

23  See  id.  at  1117. 

24  See  Perritt,  supra  note  18;  See  also  Gellman,  supra  note  18. 
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data  on  paper  because  information  users  can  manipulate  the 
electronic  information  more  efficiently. 25 

SDC  brought  suit  in  the  U.S.  District  Court  for  the 
Central  District  of  California  after  the  government  refused  to 
release  the  MEDLARS  database  for  nominal  reproduction  costs.  The 
district  court  entered  a summary  judgment  in  favor  of  the 
government,  and  SDC  appealed  to  the  Ninth  Circuit.26  SDC' s 
argument  for  access  consisted  of  a "simple  syllogism":27  The  FOIA 
required  reproduction,  at  a nominal  cost,  for  all  agency  records 
not  falling  within  one  of  the  listed  exemptions.  The  MEDLARS 
tapes  were  agency  records,  not  specifically  exempted.  Therefore, 
the  government  must  provide  a copy  of  the  tapes  at  nominal 
cost.  Under  the  FOIA' s fee  structure,  access  fees  essentially 
cover  only  the  cost  of  search  and  reproduction. 29 

But  the  Ninth  Circuit  rejected  SDC' s argument.  The 
appellate  court's  analysis,  written  for  the  three-judge  panel  by 
then-Circuit  Judge  Anthony  M.  Kennedy,  now  a Supreme  Court 
justice,  began  by  noting  that  the  terms  "record"  and  "agency 
records"  are  not  specifically  defined  by  the  statute.30  The  Ninth 
Circuit  turned  to  the  FOIA' s legislative  history  for  guidance  on 


See  Matthew  D.  Bunker,  Sigman  L.  Splichal,  Bill  F.  Chamberlin 
and  Linda  M.  Perry,  Applying  Legal  Doctrine  to  Emerging 
Technology,  20  Fla.  St.  U.  L.  Rev.  543,  560-61,  1993. 

26  See  SDC  Development  Corp.  v.  Mathews,  542  F.2d  at  1118. 

21  Id.  at  1118. 


29 


See  5 U.S.C  §§  552(a) (4) (A) (i-vii) . 
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how  to  clarify  these  terms,  and  concluded  that  Congress  intended 
for  the  statute's  disclosure  provisions  to  apply  primarily  to 
information  concerning  the  "structure,  operation,  and  decision- 
making procedure"  of  federal  agencies.31 

The  Ninth  Circuit  then  examined  the  MEDLARS  tapes  to 
determine  if  they  fell  within  this  description  of  information 
that  qualified  for  disclosure,  and  made  three  findings.  First, 
the  court  said  there  was  a difference  between  the  information  in 
the  MEDLARS  tapes  and  the  software  system  that  delivers  the 
information.32  The  court  said  the  agency  was  not  trying  to 
protect  its  information;  the  agency  simply  wanted  to  protect  its 
software  delivery  system,  which  "constitutes  a highly  valuable 
commodity.  "33 


3U  See  542  F.2d  at  1118. 

31  542  F.2d  at  1119.  The  Ninth  Circuit  cited  H.  REP.  No.  1497, 
89th  Cong.,  2d  Sess.  5-6  (1966)  as  "particularly  enlightening." 
Id.  at  n.  7.  The  sections  in  the  House  report  cited  in  the  SDC 
v.  Mathews  opinion  outlined  a history  of  disclosure  abuses  by 
federal  agencies  in  the  years  before  the  FOIA  was  enacted.  From 
1946  until  the  FOIA  was  signed  into  law  in  1966,  federal 
disclosure  policies  were  controlled  by  The  Administrative 
Procedure  Act.  See  5 U.S.C.  § 1002.  However,  the  Ninth  Circuit 
opinion  does  not  specify  exactly  what  language  in  the  report  the 
court  relied  on  as  "particularly  enlightening."  It  is 
significant  to  note  also  that  the  Ninth  Circuit' s interpretation 
of  congressional  intent  for  the  FOIA' s purpose  is  substantially 
similar  to  the  U.S.  Supreme  Court's  interpretation  of  the  Act's 
"core  purpose"  as  articulated  in  a case  decided  13  years  later: 
U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom  of  the 
Press,  489  U.S.  749,  774-75  (1989).  The  Reporters  Committee 
decision  will  be  discussed  in  detail  in  a later  chapter. 

32  See  542  F.2d  at  1120. 


33 


Id. 
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The  software  system' s economic  value  was  the  basis  for  the 
court's  second  finding.34  The  court  said  that  by  allowing  any 
requester  to  gain  access  to  the  system  at  a nominal  charge,  the 
information  gathering  and  dissemination  function  of  the  agency 
would  be  substantially  impaired.3.  This  impairment  would  result 
because  the  National  Library  of  Medicine  had  entered  into 
agreements  under  which  universities  and  foreign  governments  were 
given  access  to  the  tapes  at  no  cost  in  exchange  for  services 
such  as  cataloguing,  indexing  and  abstracting  of  medical 
publications  to  update  the  database.36  The  Ninth  Circuit  reasoned 
that  contractual  relations  with  these  organizations,  designed  to 
increase  the  agency' s ability  to  acquire  and  catalog  medical 
information,  "would  be  destroyed  if  the  tapes  could  be  obtained 
essentially  for  free."37  The  court  reasoned  that  releasing  the 
database  at  a nominal  fee  to  the  general  public  and  private 
sector  would  undermine  the  system's  commercial  value,  and 
deprive  the  agency  of  income  to  defray  the  $10  million  cost  of 
developing  and  continually  updating  the  system.38 

Third,  the  court  made  a distinction  between  the  types  of 
records  that  Congress  intended  to  make  available  through  the 
FOIA  and  the  MEDLARS  tapes.  The  court  held  that  the  MEDLARS 
tapes  did  not  fall  within  any  of  the  categories  of  information 


See  id. 

See  id. 

See  id.  at  1118. 


37 


Id.  at  1120. 
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that  Congress  intended  the  FOIA  to  control — namely,  information 
that  "directly  reflect [ed]  the  structure,  operation,  or 
decision-making  functions"  of  federal  agencies.39  Instead,  the 
court  held  that  the  MEDLARS  tapes  fell  under  the  category  of 
library  reference  materials.40  And  under  the  National  Library  of 
Medicine  Act,41  the  Department  of  Health,  Education  and  Welfare 
is  allowed  wide  discretion  in  setting  charges  for  the  use  of 
library  materials.42  Therefore,  the  Ninth  Circuit  concluded,  the 
National  Library  of  Medicine  was  not  obligated  to  provide  the 
MEDLARS  database  for  the  nominal  cost  of  duplication.43 

Although  the  Ninth  Circuit  held  that  the  MEDLARS  database 
did  not  qualify  as  an  agency  record  under  the  FOIA,  that  same 
appeals  panel  three  years  later  ruled  in  a different  case  that 
IRS  computer  tapes  were  subject  to  disclosure  under  the  FOIA.44 


See  id. 


40  See  id. 

41  See  42  U.S.C.  § 275  (1976). 

4"  See  id.  § 276(c).  "The  Secretary  is  authorized,  after 
obtaining  the  advice  and  recommendations  of  the  Board  [of 
Regents]  . . . , to  prescribe  rules  under  which  the  Library  will 
provide  copies  of  its  publications  or  materials,  or  will  make 
available  its  facilities  for  research  or  its  bibliographic, 
reference,  or  other  services,  to  public  and  private  agencies  and 
organizations,  institutions,  and  individuals.  Such  rules  may 
provide  for  making  available  such  publications,  materials, 
facilities,  or  services  (1)  without  charge  as  a public  service, 
or  (2)  upon  a loan,  exchange,  or  charge  basis,  or  (3)  in 
appropriate  circumstances,  under  contract  arrangements  made  with 
a public  or  other  nonprofit  agency,  organization,  or 
institution."  Id. 


43 


See  SDC  Development  Corp.  v.  Mathews,  542  F.2d  at  1121. 
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Long  v.  Internal  Revenue  Service  (1979) 

In  Long  v.  Internal  Revenue  Service,45  the  Ninth  Circuit 
disagreed  with  a ruling  by  the  U.S.  District  Court  for  the 
Western  District  of  Washington,  which  held  that  the  term 
"records,"  as  used  in  the  FOIA,  did  not  include  computer  tapes.46 
In  this  case,  the  district  court  rejected  a request  for 
electronic  information  compiled  by  the  IRS  in  its  Taxpayer 
Compliance  Measurement  Program  (TCMP) . 47  The  FOIA  requester  had 
asked  for  computer  tapes  containing  source  material  for  a series 
of  statistical  studies  that  the  IRS  used  to  measure  compliance 
with  tax  laws.48  The  IRS  recorded  the  source  material  in  both 
paper  and  computer  tape  formats.  The  FOIA  requester  was 
interested  in  the  computer  tapes  and  only  those  paper  copies 
that  would  be  necessary  to  help  interpret  the  data  on  the  tapes . 
The  requester  did  not  seek  the  identities  of  individual 
taxpayers  and  requested  that  identifying  information  be  deleted 
from  both  the  tapes  and  paper  copies.49 

The  IRS  refused  to  release  the  computer  tapes,  contending 
that  the  tapes  did  not  qualify  as  "records"  under  the  FOIA.  The 
government  further  asserted  that  the  process  of  deleting  the 

44  See  Long  v.  Internal  Revenue  Service,  596  F.2d  362  (9th  Cir. 
1979) . 

45  See  Id. 

46  See  id.  at  365. 

47  See  id.  at  364-65. 


46 


See  id. 
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personal  information  was  equivalent  to  creating  a new  record, 
which  was  not  permitted  under  the  FOIA.50  The  district  court 
agreed  with  the  IRS  and  issued  a summary  judgment  in  favor  of 
the  government.51  The  FOIA  requester  appealed. 

In  an  opinion  written  for  the  appellate  court  by  Circuit 
Judge  Kennedy,  the  Ninth  Circuit  held  that  the  FOIA  applied  to 
computer  tapes  "to  the  same  extent  that  it  applies  to  other 
documents."52  The  appeals  court  said  the  district  court's 
decision  is  "quite  at  odds  with  the  purpose  and  history  of  the 
statute"  as  evinced  in  the  Senate  report  accompanying  the  1974 
amendments  to  the  FOIA.53 

The  court  reasoned  that  in  view  of  "the  common,  widespread 
use  of  computers  by  government  agencies  for  information  storage 
and  processing,  any  interpretation  of  the  FOIA  which  limits  its 
application  to  conventional  written  documents  contradicts  the 
'general  philosophy  of  full  agency  disclosure'  which  Congress 
intended  to  establish."54  The  appeals  court  also  noted  that  the 


See  id. 

50  See  NLRB  v.  Sears,  Roebuck  & Co.,  421  U.S.  132,  161-62 
(holding  that  an  agency  is  not  required  by  the  FOIA  to  create  a 
document  that  does  not  exist  in  order  to  satisfy  a 

request) (1975) . 

51  See  596  F.2d  at  362-63. 

52  Id.  at  365. 

53  Id.  at  365  (citing  S.  Rep.  No.  854,  93rd  Cong.  2d  Sess.  12 
(1974) ) . 


54 


Id.  at  365. 
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Treasury  Department's  FOIA  regulations  explicitly  provide  for 

disclosure  of  "records  maintained  in  computerized  form."55 

Besides  the  FOIA' s legislative  history,  the  appellate 

court  relied  on  a 1975  opinion  by  the  U.S.  District  Court  for 

the  Northern  District  of  California,  which  held  that  the  term 

"records"  as  used  in  the  Act  is  not  limited  to  written 

materials.56  In  this  case.  Save  the  Dolphins  v.  U.S.  Dept,  of 

Commerce, 57  the  court  held  that  motion  pictures  constituted 

records  subject  to  disclosure  under  the  FOIA.58  Reflecting  an 

interest  in  broad  policy  goals  over  narrow  "records" 

definitions,  the  Dolphins  court  held: 

The  object  of  the  Freedom  of  Information  Act  is  to  make 
available  to  the  public  'information'  in  the  possession  of 
government  agencies.  The  term  'records'  in  common  parlance 
includes  various  means  of  storing  information  for  future 
reference.  There  does  not  appear  to  be  any  good  reason  for 
limiting  'records'  as  used  in  the  Act  to  written 
documents . 59 

The  Ninth  Circuit  made  a point  of  distinguishing  its 
opinion  in  Long  v.  IRS60  from  its  earlier  ruling  in  SDC 


55  Id.  at  365  (citing  31  C.F.R.  ssl.5(f)  and 
1.6(g) (3) (ii) (1977) ) . 

56  See  Save  the  Dolphins  v.  U.S.  Dept,  of  Commerce,  404  F.Supp. 
407,  410-11  (N.D.  Cal.  1975). 

57  See  404  F.Supp.  407. 

58  See  id. 

59  See  id.  at  411.  In  addition  to  including  motions  films  under 
the  category  of  "records"  subject  to  the  FOIA,  courts  have  also 
included  other  media  such  as  audio  recordings,  Mobil  Oil  Corp. 
v.  FTC,  406  F.Supp.  305  (S.D.N.Y.  1976);  and  videotapes,  Murphy 
v.  FBI,  490  F.Supp.  1138  (D.C.C.  1980)  . 

60  See  596  F.2d  362  (9th  Cir.  1979). 
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Development  Corp.  v.  Mathews,61  the  1976  case  in  which  the  same 
appeals  court  held  that  computer  materials  for  library  reference 
were  exempt  from  the  FOIA.  The  difference  between  the  two  cases, 
the  Ninth  Circuit  said,  is  that  the  SDC  v.  Mathews  ruling  was 
based  "solely  on  the  nature  of  the  information  contained  in  the 
[MEDLARS]  tapes,"62  whereas  the  Long  issue  turned  on  whether  a 
computerized  tape  could  be  considered  a record  under  the  FOIA.63 

In  contrast  to  the  Ninth  Circuit' s restrictive 
interpretation  in  SDC  v.  Mathews  of  what  may  constitute  a 
computerized  record,  the  Long  court  established  that  computer 
tapes,  in  general,  can  be  considered  records  under  FOIA.  Long 
was  the  first  in  a series  of  cases  in  which  the  courts 
recognized  that  "records"  included  computerized  information.  The 
next  case  in  this  shaping  process  was  decided  by  the  U.S. 

Supreme  Court . 64 

Forsham  v.  Harris  (1980) 

Absent  a statutory  definition  for  the  term  "records"  in 
the  FOIA,  the  U.S.  Supreme  Court  in  1980  applied  the  use  of  the 
term  "records"  as  defined  in  the  Records  Disposal  Act65  in  a FOIA 
case  concerning  data  compiled  by  a private  group  of  health 


61  See  542  F.2d  1116  (1976). 

62  596  F . 2d  at  365. 

63  See  id.  at  364-65. 

64  See  Forsham  v.  Harris,  445  U.S.  169  (1980). 


65 


See  44  U.S.C.  § 3301. 
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researchers.60  In  Forsham  v.  Harris,  Secretary  of  Health , 
Education  and  Welfare , 67  the  FOIA  requester  sought  records  that 
were  created  and  held  by  a private  group  of  physicians  and 
scientists,  who  conducted  diabetes  research  with  a $15-million 
federal  grant  disbursed  by  U.S.  Department  of  Health,  Education 
and  Welfare  (HEW) . The  research  was  done  in  12  clinics 
nationwide,  and  the  study  was  coordinated  at  the  University  of 
Maryland  by  the  University  Group  Diabetes  Program  (UGDP).68  The 
study  generated  more  than  55  million  records  documenting  the 
treatment  of  more  than  1,000  diabetic  patients  who  were 
monitored  during  a 5-  to  8-year  period.  The  research  findings, 
which  were  published  in  reports,  prompted  HEW  to  restrict  the 
labeling  and  use  of  some  of  the  drugs  used  in  diabetes  treatment 
because  the  drugs  increased  the  risk  of  heart  disease.09 

The  petitioner  filed  a FOIA  request  with  HEW  to  obtain  the 
raw  data  from  which  the  research  group's  findings  were  drawn. 

But  the  agency  contended  that  the  raw  data  were  neither  created 
nor  held  by  a federal  agency  and,  therefore,  did  not  qualify  as 
an  agency  record  under  the  FOIA;70  the  UGDP  research  group 
administered  and  conducted  the  study,  created  all  the  study' s 
records  and  possessed  the  records.  But  according  to  the 
petitioner,  the  data  were  agency  records  because  HEW  financed 


See  445  U.S.  169. 
See  id. 

See  id.  at  171. 


69 


See  id.  at  172. 
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the  project,  supervised  the  research,  had  access  to  all  the 
records  held  by  the  researchers,  and  relied  on  the  study  for 
regulatory  purposes.71 

The  U.S.  District  Court  for  the  District  of  Columbia 
granted  summary  judgment  in  favor  of  the  government,  and  the 
U.S.  Court  of  Appeals  for  the  District  of  Columbia  affirmed.72  On 
appeal,  the  U.S.  Supreme  Court  upheld  the  D.C.  Circuit  ruling 
that  the  requested  records  were  not  "agency  records"  under  the 
FOIA. 73  In  a 7-to-2  opinion  written  for  the  majority  by  Justice 
William  H.  Rehnquist,  the  Court  held  that  an  agency  must  "either 
create  or  obtain"  materials  in  order  for  those  materials  to  be 
subject  to  disclosure  under  the  FOIA.74  In  reaching  this 
decision,  the  Court  cited  another  case  it  decided  earlier  that 
same  term,  Kissinger  v.  Reporters  Committee  for  Freedom  of  the 
Press.15  In  Kissinger,  the  Court  held  that  an  agency  must  be  in 
control  of  a record  at  the  time  the  FOIA  request  is  made  in 
order  for  the  record  to  be  subject  to  disclosure  under  the 


70  See  id.  at  176-77. 

71  See  id.  at  178,  181.  See  also  Id.  at  189-90  (J.  Brennan, 
dissenting) . 

72  See  Forsham  v.  Califano,  Secretary  of  the  Department  of 
Health,  Education  and  Welfare,  587  F.2d  1128  (1978). 

73  See  Forsham  v.  Harris,  445  U.S.  at  171. 

74  See  id.  at  182. 


75 


See  445  U.S.  136  (1980) . 
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FOIA. 76  An  agency  does  not  have  a duty  to  obtain  a record  for  the 
purposes  of  satisfying  a FOIA  request.77 

Although  the  FOIA  request  was  denied,  the  Forsham  opinion 
contributed  to  pre-EFOIA  case  analyses  involving  computerized 
information  in  an  important  way.  By  adopting  the  Records 
Disposal  Act's  definition  of  "agency  records,"  the  Court  settled 
that  "machine  readable  materials"  were  subject  to  disclosure 
under  the  FOIA:78 

[R]ecords"  includes  all  books,  papers,  maps,  photographs, 
machine  readable  materials,  or  other  documentary 
materials,  regardless  of  physical  form  or  characteristics, 
made  or  received  by  an  agency  of  the  United  States 
Government.  . . . (Italics  added.)79 

The  view  that  the  FOIA  applied  to  computerized  records  was 
reaffirmed  in  1982  when  the  District  of  Columbia  Circuit  Court 


6 See  id.  at  157. 

77  See  445  U.S.  at  186;  See  Kissinger  v.  Reporters  Committee  for 
Freedom  of  the  Press,  445  U.S.  at  152.  In  1989,  the  Supreme 
Court  cited  both  Forsham  and  Kissinger  in  clarifying  the  meaning 
of  the  term  "agency  record"  under  the  FOIA.  In  Department  of 
Justice  v.  Tax  Analysts,  492  U.S.  136  (1989),  the  Court  noted 
that  two  requirements  must  be  met  for  materials  to  qualify  as 
"agency  records."  First,  an  agency  must  "either  create  or 
obtain"  the  material.  See  id.  at  144  (quoting  Forsham  v.  Harris, 
445  U.S.  at  182.  Second,  the  agency  must  be  in  control  of  the 
materials  at  the  time  the  FOIA  request  is  made.  Id.  at  145 
(citing  Kissinger  v.  Reporters  Committee  for  Freedom  of  the 
Press,  445  U.S.  at  157). 

78  See  445  U.S.  at  183. 

79  See  id.,  citing  44  U.S.C.  § 3301.  The  authority  to  apply  this 
definition,  the  Court  said,  derived  from  a memorandum  by  the 
Attorney  General,  who  concluded  that  Congress  intended  that  the 
Records  Disposal  Act's  definition  of  agency  record  be  applied  to 
the  FOIA.  See  id.,  citing  The  Attorney  General's  Memorandum  on 
the  Public  Information  Section  of  the  Administrative  Procedure 
Act  23-24  (1967),  S.  Doc.  No.  93-82,  at  222-23  (1974). 
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declared  in  Yeager  v.  DEA90 : "It  cannot  be  [denied]  that 
computers  have  become  an  integral  part  of  the  functioning  of  our 
society.  Both  private  and  government  entities  use  the  storage, 
processing,  and  retrieval  capabilities  of  computers  to  improve 
organizational  efficiency."81 

Yeager  v.  DEA  (1982) 


The  issue  in  Yeager  concerned  whether  the  Drug  Enforcement 
Administration  was  required  to  comply  with  a FOIA  request  for 
four  computerized  record  systems  maintained  by  that  agency.  The 
agency  withheld  the  records  under  Exemption  7,  the  FOIA  law 
enforcement  records  exception,  and  the  petitioner  brought  suit 
before  the  U.S.  District  Court  for  the  District  of  Columbia. 

The  district  court  reviewed  a DEA-prepared  index  of  the 
requested  materials,  accompanied  by  the  government's  reasons  why 
the  agency  should  be  allowed  to  withhold  the  materials.83  The 
court  concluded  that  materials  contained  in  three  of  the  systems 


80  See  678  F.2d  315,  (D.C.  Cir.  1982). 

81  Id.  at  320. 

82  See  Memorandum  Order,  Yeager  v.  DEA,  Civ.  No.  76-0973  (D.D.C. 
May  1,  1979) . 

83  This  type  of  index  is  called  a "Vaughn  Index."  It  is  a list  of 
withheld  agency  documents  accompanied  by  the  government's 
justifications  for  their  exemption.  This  procedure  was  devised 
because  many  pro-disclosure  critics  of  the  originally  enacted 
FOIA  of  1966  believed  the  statute  did  not  make  agencies 
sufficiently  accountable  for  their  withholding  decisions.  In 
response  to  these  criticisms,  the  courts  instituted  certain 
procedural  devices,  including  the  requirements  that  agencies 
provide  a "Vaughn  Index"  and  that  agencies  release  segregable 
nonexempt  portions  of  a partially  exempt  record.  Vaughn  v. 

Rosen,  484  F.2d  820,  827  (D.C.  Cir.  1973).  See  also  Office  of 
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were  exempt  under  Exemption  7. 84  But  the  court  found  that  a 
fourth  record  system,  the  Narcotics  and  Dangerous  Drugs 
Information  System  (NADDIS) , arguably  contained  both  exempt  and 
arguably  nonexempt  data.85 

The  DEA  agreed  to  release  the  NADDIS  information  with  all 
personal,  occupational  and  geographic  data  redacted.  The  FOIA 
requester  contended,  however,  that  the  FOIA  required  an  agency 
to  use  all  available  means  to  facilitate  disclosure,  and  this 
would  include  "collapsing"  the  exempt  information.86  This 
technique,  also  known  as  "compacting,"  is  a programming  method 
that  involves  expressing  specific  information,  such  as  a date  or 
a city,  in  more  general  terms,  such  as  a ten-year  span  or  a 
geographical  region.  The  D.C.  District  denied  the  request  for 
the  "collapsed"  information,  and  the  petitioner  appealed  to  the 
Circuit  Court  for  the  District  of  Columbia. 

In  its  analysis,  the  D.C.  Circuit  cited  Long  v.  IRS  as 
precedent  in  reaffirming  that  computerized  records  were  indeed 
subject  to  the  FOIA.87  The  Yeager  court  said  it  is  "clear  that 
computer-stored  records,  whether  stored  in  the  central 
processing  unit,  on  magnetic  tape  or  in  some  other  form,  are 

Information  and  Privacy,  U.S.  Dept,  of  Justice,  Freedom  of 
Information  Act  Guide  & Privacy  Act  Overview  9 (1997). 

84  See  Memorandum  Order,  Yeager  v.  DEA,  Civ.  No.  76-0973  (D.D.C. 
May  1,  1979) . 

85  See  id. 

86  See  Memorandum  Order,  Yeager  v.  DEA,  Civ.  No.  76-0973  (D.D.C. 
Oct.  30,  1980). 

87  See  Yeager  v.  DEA,  678  F.2d  at  321,  citing  Long  v.  IRS,  596 
F.2d  at  365. 
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still  'records'  for  the  purposes  of  FOIA."88  Nonetheless,  the 
D.C.  Circuit  rejected  the  FOIA  requester's  argument  that  the  DEA 
was  required  to  use  all  of  its  computer  capabilities  to  provide 
nonexempt  information,88  and  upheld  the  lower  court  ruling  in 
favor  of  the  government.  The  Yeager  court's  contribution  to  the 
body  of  pre-EFOIA  law  was  that  this  case  started  the  discussion 
of  whether  the  government  was  obligated  to  conduct  complex 
computerized  record  searches  in  order  to  fulfill  a FOIA  request. 

Applying  the  FOIA  to  Computerized  Searches 

The  government  argued  in  Yeager  that  the  DEA  did  not  have 
a duty  to  write  a program  for  a particular  computer  search  in 
order  to  retrieve  disclosable  information  from  an  existing 
record.  The  government  contended  that  such  a procedure  would  be 
equivalent  to  creating  a new  record  solely  to  comply  with  a FOIA 
request.  And  the  Supreme  Court  had  earlier  clarified  that 
agencies  were  not  required  to  create  records,  obtain  records  or 
regain  records  no  longer  in  their  possession  for  the  purposes  of 
satisfying  a FOIA  request.90 

The  Yeager  decision  distinguished  between  computerized 
record  creation  and  computerized  record  searching.91 


88  Id. 

89  See  Id  at  322-23. 

90  See  Forsham  v.  Harris,  445  U.S.  169,  186  (1980);  Kissinger  v. 
Reporters  Committee  for  Freedom  of  the  Press,  445  U.S.  136,  152 
(1980);  NLRB  v.  Sears,  Roebuck  & Co.,  421  U.S.  132,  161-62 
(1975) . 


91 


See  678  F.2d  at  320. 
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Specifically,  the  Yeager  court  saw  a difference  between  a simple 
computer  search  and  computer  programming,  which  may  be  required 
to  conduct  a search.  This  case  illustrates  a fundamental 
difference  between  paper  records  and  computerized  records,  and 
also  shows  how  thorny  legal  issues  can  flow  from  these 
differences.  Unlike  paper  records,  electronic  records  may  reside 
within  a computer  system  and  must  be  specifically  requested.92  In 
order  to  retrieve  computerized  records  from  host  systems  in  a 
comprehensible  form,  an  agency  may  be  required  to  apply  codes  or 
certain  programming. 93 

In  arriving  at  its  decision  that  such  applications  are  not 
required  under  the  FOIA,  the  D.C.  Circuit  pointed  out  that  the 
statute  made  no  distinction  between  records  maintained  in  manual 
and  computer  storage  systems.94  The  Senate  Report  on  the  1974 
amendments,  in  the  sole  reference  to  computer  stored  records, 
said  that  when  agency  records  are  maintained  in  computerized 
form,  the  agencies'  obligations  to  search  for  records  includes 
"services  functionally  analogous  to  searches  for  records  that 
are  maintained  in  conventional  form."95  With  this  limited 
guidance  from  the  legislative  history,  the  appeals  court 
concluded  that  Congress  did  not  contemplate  imposing  a greater 


92  See  supra  note  6,  Informing  the  Nation,  at  215. 

93  See  id. 

94  See  678  F.2d  at  321. 

95  See  id.,  citing  S.  Rep.  No.  93-854,  at  12  (1974). 
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segregation  duty  upon  agencies  that  store  records  in  computers 
than  agencies  that  use  manual  retrieval  systems.96 

The  court  also  cited  Long  v.  IRS  in  noting  the  FOIA 
requires  that  any  "reasonably  segregable  portion"  of  a requested 
record  must  be  disclosed  after  exempted  portions  are  deleted.97 
The  court  acknowledged  that  the  "reasonably  segregable" 
provision  was  enacted  to  remedy  the  situation  in  which  an  agency 
seeks  to  withhold  an  entire  record  because  a portion  of  it 
contained  exempt  information.98  But  the  court  also  pointed  out 
that  the  precise  meaning  of  the  term  "reasonably"  when  used  in 
conjunction  with  "segregable"  had  not  been  settled.99 

Holding  that  the  test  for  determining  the  breadth  of 
requested  functions  was  whether  the  search  was  "functionally 
analogous"  to  a manual  search,100  the  court  concluded  that  the 
FOIA  did  not  intend  "any  manipulation  or  restructuring  of  the 
substantive  content  of  a 'record'  when  it  commanded  agencies  to 
'delete'  exempt  information."101 

The  significance  of  Yeager  is  two-fold.  First,  the  D.C. 
Circuit  ruled  that  agencies  could  not  use  the  excuse  that  an 
automated  search  for  records  is  not  the  same  as  a manual  search: 


96  See  id.  at  322. 

97  See  Long  v.  Internal  Revenue  Service,  596  F.2d  362,  365  (9th 
Cir.  1979),  citing  5 U.S.C.  § 552(b). 

98  See  Yeager  v.  DEA,  678  F.2d  at  323,  citing  S.  Rep.  No.  854, 
93d  Cong.,  2d  Sess.  31  (1974). 

99  See  id.  at  322,  n.  16. 

100  See  678  F.2d  at  321. 


101 


See  id.  at  323. 
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Although  accessing  information  from  computers  may  involve 
a somewhat  different  process  than  locating  and  retrieving 
manually-stored  records,  these  differences  may  not  be  used 
to  circumvent  the  full  disclosure  policies  of  the  FOIA. 

The  type  of  storage  system  in  which  the  agency  has  chosen 
to  maintain  its  records  cannot  diminish  the  duties  imposed 
by  the  FOIA.102 

But  Second,  Yeager  held  that  programming  is  not  required  under 
the  FOIA.103  The  Yeager  Court  thereby  limited  the  degree  to  which 
agencies  were  required  to  use  computer  technology  to  retrieve 
requested  information. 104 

The  Yeager  ruling  is  actually  the  continuation  of  a 
related  discussion  that  began  in  Long  v.  IRS . 105  A characteristic 
of  the  early  pre-EFOIA  cases  is  that  they  typically  intertwined 
different  electronic  issues  as  the  courts  grappled  with  novel 
questions  raised  by  computerization  of  records — those  "muddy 
waters  of  electronic  communications  technology."106  A corollary 
issue  in  Long — whose  main  question  concerned  whether  computer 
tapes  qualified  as  records  under  the  FOIA — asked  if  the 
government  was  required  to  delete  identifying  information  from 
computerized  IRS  records.  Identifying  information  would  be 
exempt  under  the  FOIA' s privacy  exemption. 107  The  government 
asserted  that  the  editing  process,  both  on  the  computerized 
records  and  the  hard  copy  records,  would  place  an  unreasonable 


102  Id.  at  321. 

103  See  id.  at  322-23. 

104  See  id. 

105  See  596  F.2d  362  (1979). 


See  Armstrong  v.  Bush,  721  F.Supp.  343,  344  (D.D.C.  1989). 
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burden  on  the  agency.  The  agency  estimated  that  the  editing  and 
reproduction  costs  would  come  to  $160 , 000 . 108  Further,  the 
government  argued,  the  computerized  deletion  of  the  tapes  would 
result  in  the  creation  of  a whole  new  record  and,  therefore, 
segregation  of  the  material  was  not  required.109 

The  Ninth  Circuit  disagreed.  First,  the  Ninth  Circuit 
analysis  pointed  out  that  the  FOIA  required  that  any  "reasonably 
segregable  portion"  of  a requested  record  must  be  disclosed 
after  exempted  portions  are  deleted.110  On  this  basis,  the 
appeals  court  rejected  the  view  that  the  "mere  deletion"  of 
names,  addresses,  and  social  security  numbers  "results  in  the 
agency's  creating  a whole  new  record."111 

Second,  the  Ninth  Circuit  said  that  the  FOIA  made  no 
reference  to  "cost  or  convenience  as  a relevant  factor"  in  the 
determination  to  disclose  information.112  The  appeals  court  cited 
a Senate  report  that  accompanied  the  FOIA  1974  amendments: 
"[F]ees  should  not  be  used  for  the  purpose  of  discouraging 
requests  for  information  or  as  obstacles  to  disclosure  of 
requested  information."113  And  so  the  Ninth  Circuit  held  that  the 
time  and  expense  required  to  "sanitize"  the  IRS  source  material 


See  5 U.S.C.  § 552 (b) 6. 
See  596  F.2d  at  366. 


109 


See  id. 


See  id.  at  365,  citing  5 U.S.C.  § 552(b). 
See  id.  at  366. 


112 


See  id. 
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did  not  constitute  an  "unreasonable  burden"  to  place  on  an 

114 

agency. 

Taken  together.  Long  and  Yeager  stand  as  examples  of  two 
cases  that  came  to  different  conclusions  on  the  issue  of  limits 
of  reasonableness  in  segregating  disclosable  data  under  the 
FOIA.  Both  cases  recognized  that  computerized  information  was 
disclosable  under  the  FOIA.  The  Long  court  held  that 
computerized  deletion  of  exempt  information  was  required  to  meet 
a FOIA  request.115  But  the  Yeager  court  found  that  computerized 
segregation  of  information  was  not  required,116  even  though  the 
request  to  "collapse"  information  may  be  "desirable  in  terms  of 
full  disclosure  policy  and  it  may  be  feasible  in  terms  of 
computer  technology."117 

Before  the  EFOIA  was  enacted,  most  courts  followed  Yeager 
in  holding  that  agencies  do  not  have  to  write  new  computer 
programs  to  search  for  electronic  data  not  already  compiled  for 
agency  purposes,118  or  to  combine  computerized  data  files  in  a 


113  See  id.  at  367,  citing  S.  Rep.  No.  1200,  93d  Cong.,  2d  Sess. 
(1974) . 


114 


See  id. 


See  Long  v.  IRS,  596  F.2d  at  364-65. 

116  See  Yeager  v.  DEA,  678  F.2d  at  319-23. 

117  Id.  at  323. 

118  See,  e.g.  , Burlington  N.  R.R.  v.  EPA,  No.  91-1636,  at  4 
(D.D.C.  June  15,  1992);  Clarke  v.  U.S.  Dept,  of  the  Treasury, 

No.  84-1873,  1986  U.S.  Dist.  LEXIS  29989,  at  ***2-3  (E.D.  Penn. 
Jan.  24,  1986);  Kele  v.  U.S.  Parole  Commission,  Civil  Action  No. 
85-4058  (D.D.C.  Oct.  31,  1986).  See  also  FOIA  Update  3-7,  spring 
1992  (on  congressional  testimony  discussing  "electronic  record" 
FOIA  issues ) . 
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way  that  effectively  creates  new,  releasable  records.119  At  least 
two  courts  have  held,  however,  that  agencies  may  be  required  to 
perform  relatively  simple  computer  searches  to  locate  requested 

records  or  to  show  why  such  searches  would  be  unreasonable  in  a 

• 120 

given  case. 

Applying  the  FOIA  to  Electronic  Formats 

After  applying  computerization  issues  to  agency  records, 
record  editing  and  searching,  and  fees,  the  next  important 
question  that  came  before  the  courts  concerned  the  form  or 
format  in  which  the  requester  would  ultimately  receive 
disclosable  information.  A 1984  D.C.  district  court  decision 
concluded  that  agency  information  custodians  can  decide  the  form 
or  format  in  which  they  provide  disclosable  information  to  a 
FOIA  requester.121 


119  See  678  F.2d  at  324. 

120  See  Thompson  Publishing  Group,  Inc.  v.  Health  Care  Fin. 
Admin.,  Civ.  No.  92-2431  (D.D.C.  March  15,  1994 ) (finding  that 
relatively  simple  computer  searches  are  reasonable  for  data  that 
do  not  exist  "in  a single  computer  'document'  or  'file'");  Belvy 
v.  U.S.  Dept,  of  Justice,  Civ.  No.  94-923  (S.D.  Fla.  Dec.  15 
1994 ) (magistrate' s recommendation) (denying  agency's  claim  that 
the  agency  was  not  required  to  undertake  a computer  search 
because  the  agency  failed  to  "establish  that  the  creation  of 
such  a program  would  be  unreasonable),  adopted  (S.D.  Fla.  Jan. 
27,  1995). 

121  See  Dismukes  v.  U.S.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984). 
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Dismukes  v.  Dept,  of  the  Interior  (1984) 

In  Dismukes  v.  U.S.  Dept,  of  the  Interior , 122  the  District 
Court  for  the  District  of  Columbia  held  that  an  agency  has  no 
obligation  to  comply  with  a FOIA  requester' s preference  for  the 
disclosure  of  information  in  an  electronic-format.123  In  this 
case,  the  FOIA  requester  asked  the  Department  of  the  Interior 
for  a copy  of  a computer  tape — in  an  IBM  compatible  format — 
containing  a list  of  participants  in  the  1982  Bureau  of  Land 
Management  Simultaneous  Oil  and  Gas  Leasing  bimonthly 
lotteries . 124 

The  Interior  Department  rejected  the  request.  Noting  that 
the  desired  information  was  available  to  the  public  on 
microfiche  cards,  the  agency  said  it  would  provide  the 
information  in  that  form.125  The  question  in  Dismukes  was  parsed 
into  two  issues  by  the  district  court.  The  first  issue  asked 
whether  the  computer  tapes  and  microfiche  were  equivalent 
formats  for  agency  records  in  that  release  of  the  microfiche 
would  satisfy  the  request  for  the  tapes.126  The  second  question 
asked  whether  a FOIA  requester  could  specify  the  format  as  well 
as  the  content  of  the  data  sought.127 


122 

123 

124 

125 

126 


See  id. 

See  id.  at  763. 

See  id.  at  760-61. 
See  id.  at  761. 

See  id. 


127 


See  Dismukes  v.  U.S.  Dept,  of  the  Interior,  at  760-61. 
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After  considering  the  first  issue,  the  court  held  that  the 
FOIA  applied  to  information  contained  in  the  agency  records 
rather  than  to  the  tangible  agency  records  themselves.128  The 
court,  in  part,  relied  on  an  affidavit  from  a BLM  official  who 
contended  that  "a  printout  from  the  [computer]  tape  would  be 
identical  to  the  corresponding  page  from  the  microfiche."129  On 
the  second  issue,  the  court  also  ruled  against  the  FOIA 
requester,  holding  that  the  Interior  Department  had  no  statutory 
obligation  under  the  FOIA  to  accommodate  a format  preference  for 
disclosable  information.130 

The  district  court  acknowledged  that  the  computer  tape 
would  offer  the  "least  expensive,  most  convenient  means  of 
access"  to  the  lottery  information  compiled  by  the  Interior 
Department.131  But  the  court  concluded  that  the  Interior 
Department  needed  only  to  provide  nonexempt  information  in  a 
reasonably  accessible  form,  and  the  Interior  Department's  offer 
to  provide  a microfiche  record  satisfied  that  obligation. 132 

The  Dismukes  decision  was  a controversial  one,  with 
subsequent  courts  divided  on  the  issue  of  the  FOIA' s application 
to  format  requests.  At  least  three  federal  district  courts  have 
followed  Dismukes  over  the  years,133  but  at  least  one  circuit 


128  See  id.  at  761-62. 

129  Id.  at  7 62,  quoting  statement  of  Andrew  Trashis. 

130  See  id.  at  7 63. 

131  Id.  at  7 63. 


132 


See  id. 
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court  and  two  district 
right  of  requesters  to 
release  information  to 


courts  since  Dismukes  recognized  the 
select  the  format  in  which  agencies 
the  public.134  As  a result,  in  the  pre- 


See,  e.g.r  Baizer  v.  U.S.  Dept,  of  the  Air  Force,  887  F.Supp. 
225,  229  (N.D.Cal.  1995) (although  the  court  held  that  a database 
of  Supreme  Court  cases  maintained  by  the  Department  of  the  Air 
Force  is  not  an  agency  record  under  the  FOIA,  the  court  also 
implied  that  a paper  printout  may  be  an  acceptable  substitute 
for  an  electronic  database) ; Coalition  for  Alternatives  in 
Nutrition  & Health  Care,  Inc.  v.  FDA,  No.  90  Civ.  1025,  1991 
U.S.  Dist.  LEXIS  71  (D.D.C.  Jan.  4,  1991) (holding  that  the  FDA 
could  determine  the  form  in  which  to  provide  records  subject  to 
the  FOIA);  National  Security  Archives  v.  CIA,  Civ.  No.  88-119 
(D.D.C.  July  26,  1988) (holding  that  the  CIA  was  not  required  to 
make  records  available  in  a database  format  after  the  agency 
provided  the  FOIA  requester  with  the  information  in  a computer 
printout) . 

134  See  Delorme  Publishing  Co.  v.  National  Oceanic  and 
Atmospheric  Admin.,  907  F.  Supp.  10,  12  ( D . Me . 1995) (rejecting 
Dismukes  and  holding  that  the  FOIA  does  not  excuse  an  agency 
from  disclosing  a particular  record  because  the  agency  disclosed 
the  content  elsewhere  in  a different  format) ; Armstrong  v. 
Executive  Office  of  the  President,  1 F.3d  1274,  1282-1287  (D.C. 
Cir.  1993) (holding  that  the  preservation  of  paper  printouts  of 
electronic  mail  did  not  fulfill  requirements  under  the  Federal 
Records  Act  for  agencies  to  safeguard  electronic  mail  records) ; 
Petroleum  Info.  Corp.  v.  U.S.  Dept,  of  the  Interior,  976  F.2d 
1429,  1437  n.  11  (D.C.  Cir.  1992) (distinguishing  Dismukes  as 
narrowly  drawn  and  holding  that  the  Bureau  of  Land  Management 
must  release  computer  data  containing  information  on  public 
lands  even  though  underlying  paper  records  are  already  public) . 
Additionally,  at  least  three  state  courts,  in  considering  state 
public  records  laws,  have  rejected  state  agencies'  contentions 
that  the  Dismukes  rationale  should  be  applied  in  those  cases: 
Farrell  v.  City  of  Detroit,  209  Mich.  App.  7,  1995  Mich.  App. 
LEXIS  53,  at  ***8-9  (1995) (rejecting  Dismukes  rationale  and 
holding  that  the  City  of  Detroit's  release  of  computerized 
property  tax  records  in  hard  copy  did  not  satisfy  the  state's 
public  records  laws);  American  Federation  of  State,  County  and 
Municipal  Employees  v.  Cook  County,  136  111. 2d  334,  1990  111. 
LEXIS  60,  at  ***7  (1990) (rejecting  Dismukes  rationale  holding 
that  the  Illinois  public  records  statute  requires  that 
disclosable  state  records,  which  include  computer  tapes,  must  be 
made  available  to  the  public  on  request) ; Brownstone  Publishers, 
Inc.  v.  New  York  City  Dept,  of  Buildings,  550  N.Y.S.2d  564,  1990 
N.Y.  Misc.  LEXIS  20,  at  ***4-5  (1990)  (rejecting  Dismukes 
rationale  and  holding  that  a New  York  agency  must  disclose 
information  in  the  computerized  format  as  requested  even  if  the 
request  is  made  for  commercial  purposes) . 
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EFOIA  era,  when  requesters  asked  for  computer  tapes,  disks  or 
online  access,  they  were  not  assured  agencies  would  comply  with 
their  choices. 


The  Power  of  Precedent 

The  opinions  discussed  in  this  chapter  are  not  the  only 
cases  whose  outcomes  shaped  the  contours  of  the  pre-EFOIA  legal 
landscape,  but  they  do  represent  major  landmarks  on  the  terrain. 
A number  of  other  federal  courts,  typically  relying  on 
combinations  of  these  principal  cases  as  precedent,  also  have 
contributed  to  the  body  of  early  electronic  case  law: 

• The  U.S.  Circuit  Court  of  Appeals  for  the  District  of 
Columbia  held  in  1993  that  electronic  mail  qualified  as  an 
agency  record,  and  paper  print-outs  of  electronic  mail  were  not 
the  equivalent  of  the  electronic  document  for  the  purposes  of 
the  FOIA. 135  In  Armstrong  v.  Executive  Office  of  the  President136 
the  D.C.  Circuit  clarified  that  electronic  mail  was  considered 
an  agency  record  under  the  Federal  Records  Act,  and  agency 
records  under  the  FRA  were  subject  to  the  FOIA.137 


See  1 F.3d  at  1282-1283.  See  also , generally , Armstrong  v. 
Bush,  721  F.Supp.  343  (D.D.C.  1989);  Armstrong  v.  Executive 
Office  of  the  President,  810  F.Supp.  335  (D.D.C.  1993); 

Armstrong  v.  Executive  Office  of  the  President,  877  F.Supp  690 
(D.D.C.  1995);  Armstrong  v.  Executive  Office  of  the  President, 

90  F. 3d  553  (D.C.  Cir.  1996);  Public  Citizen  v.  Carlin,  2 
F.Supp. 2d  1 (D.D.C.  1997);  Public  Citizen  v.  Carlin,  2 F.Supp. 2d 
18  (D.D.C.  1998) . 

136  See  1 F . 3d  1274. 


137 


See  id.  at  1293. 


122 


• A federal  district  court  in  California  held  in  1995  that 
an  database  of  Supreme  Court  cases  maintained  by  the  U.S.  Dept, 
of  the  Air  Force  was  not  a "record"  because  it  was  used  for 
research  purposes.138  In  Baizer  v.  U.S.  Dept,  of  the  Air  Force,139 
the  court  reasoned  that  because  the  requested  database  was  used 
for  research  and  reference  purposes,  and  the  same  materials  are 
available  at  public  libraries  and  through  Lexis  and  Westlaw 
services,140  the  agency  was  not  required  to  disclose  the 
database.  Following  Mathews,  the  court  pointed  out  that  the 
Records  Disposal  Act  excludes  research  and  reference  materials 
from  its  definition  of  "records."141  And  following  Dismukes,  the 
court  found  further  that  even  if  the  database  was  determined  to 
be  an  "agency  record,"  the  agency  would  not  have  to  disclose  the 
computer  tapes  because  the  information  they  contained  was 
available  in  other  formats,  such  as  paper  printouts.142 

• In  Delorme  Publishing  Co.  v.  National  Oceanic  and 
Atmospheric  Administration  of  the  U.S.  Dept,  of  Commerce , 143  a 
federal  district  court  in  Maine  held  that  digitized  versions  of 
navigation  charts  used  by  the  National  Oceanic  and  Atmospheric 


See  Baizer  v.  U.S.  Dept,  of  the  Air  Force,  887  F.Supp.  225 
(N.D.  Cal.  1995) . 


139 

140 

141 

142 


See  id. 
See  id. 
See  id. 
See  id. 


at  227. 
at  229, 


citing  44  U.S.C. 


§ 3301  (1994) . 


143 


See  917  F.Supp.  867  (D.  Me.  1995). 
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Administration  were  agency  records  subject  to  disclosure  even 
though  the  agency' s paper-format  charts  were  readily 
available.144  Rejecting  Dismukes,  the  court  noted  that  this  1995 
case  "illustrates  the  challenge  of  interpreting  a statute  in  a 
fast-changing  technological  environment."145 

• The  D.C.  district  court  held  in  1993  that  both  a database 
and  a computer  software  program  created  by  the  Centers  for 
Disease  Control  were  agency  records  subject  to  the  FOIA.146  In 
Cleary,  Gottlieb , Steen  & Hamilton  v.  U.S.  Dept,  of  Health  and 
Human  Services , 147  the  electronic  records  were  created  as  part  of 
an  investigation  into  possible  links  between  the  over-the- 
counter  supplement  L-tryptophan  and  a rare  illness. 

• In  Mayock  v.  Immigration  and  Naturalization  Service,148  a 
federal  district  court  in  California  held  in  1989  that  a request 
of  "all  records"  held  by  the  Immigration  and  Naturalization 
Service  should  generally  be  interpreted  to  include  searches  of 
relevant  electronic  databases  as  well  as  other  formats.149 


144  See  id.  at  870.  See  also  Delorme  Publishing  Co.  v.  National 
Oceanic  and  Atmospheric  Administration  of  the  U.S.  Dept,  of 
Commerce,  907  F.Supp.  10,  12  (D.  Me.  1995). 

145  9 0 7 F.Supp.  at  11. 

146  Cleary,  Gottlieb,  Steen  & Hamilton  v.  U.S.  Dept,  of  Health 
and  Human  Services,  844  F.Supp.  770,  778-79,  782-83  (D.D.C. 
1993) . 


See  714  F.Supp.  1558  (N.D.  Cal.  1989). 


149 


See  id.  at  1566. 
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• A federal  district  court  in  Pennsylvania  held  in  1986 
that  the  U.S.  Dept,  of  the  Treasury  had  no  duty  to  create  a 
special  computer  program  for  the  purpose  of  extracting 
information  from  various  bond  records  in  order  to  comply  with  a 
request  for  a compilation  of  specific  information. 150  To  do  so, 
the  court  reasoned  in  Clarke  v.  U.S.  Dept,  of  the  Treasury,151 
would  result  in  the  creation  of  a special  document  or  record 
that  did  not  exist  independently.152 

• The  D.C.  district  held  in  Kele  v.  U.S.  Parole 
Commission 15j  that  a request  requiring  an  agency  to  exceed  its 
existing  computer  capabilities  for  searching  for  data  is 
equivalent  to  asking  an  agency  to  create  a new  record,  which  is 
not  required  under  the  FOIA.  This  1986  case  involved  a request 
for  statistical  information  on  convicted  murders  receiving  early 
parole.  Kele  maintained  that  retrieving  the  information  would 
involve  only  a few  keystrokes.  The  district  court  rejected  that 
argument  holding  that  such  a process  would  constitute  a 
"wholesale  departure  from  both  existing  law  and  purposes  of  the 
FOIA."154 


150  Clarke  v.  U.S.  Dept,  of  the  Treasury,  No.  84-1873,  1986  U.S. 
Dist.  LEXIS  29989,  at  ***2-3  (E.D.  Penn.  1986). 

151  See  id. 

152  See  id.  at  ***3. 

153  See  Civil  Action  No.  85-4058  (D.D.C.  Oct.  31,  1986). 


154 


See  id.  See  also  supra  note  6,  Informing  the  Nation,  at  219. 


125 


• In  St.  Paul's  Benevolent  Educational  and  Missionary 
Institute  v.  U.  S.,155  a federal  district  court  in  Georgia  held  in 
1980  that  a computer  tape  and  software  program  created  and  held 
by  the  Centers  for  Disease  Control  constituted  "agency  records" 
under  the  FOIA.156  The  tape  contained  data  from  surveys  conducted 
by  a private  group  of  church-related  organizations  on  the 
feeding  of  infants  in  low-income  families.  The  CDC's  role  was  to 
convert  the  data  into  computerized  form,  analyze  the  data  and 
prepare  a report  that  interpreted  the  data. 

Conclusion 

Without  clear  guidance  in  the  Freedom  of  Information  Act157 
on  how  to  treat  computerized  data  and  automated  record  keeping 
systems,  the  pre-EFOIA  courts  fashioned  a body  of  case  law  that 
was  applied  for  two  decades.  As  this  chapter  shows,  federal 
courts  established  generally  that  the  statute  applied  to 
computerized  records.158  But  the  courts  restricted  disclosure  of 
some  computerized  databases  in  cases  where  the  databases  were 
library  or  reference  materials,  which  are  not  subject  to 


155  See  506  F.Supp.  822  (N.D.  Ga. 

156  See  id.  at  828-29. 

157  See  5 U.S.C.  § 552  (1994). 

158  See,  e.g.,  Forsham  v.  Harris, 
Drug  Enforcement  Administration, 
1982);  Long  v.  IRS,  596  F.2d  362, 


1980) . 


445  U.S.  169  (1980);  Yeager  v. 
678  F. 2d  315,  321  (D.C.  Cir. 
364-65  (1979). 
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disclosure  under  a definition  of  records  provided  in  the  Records 
Disposal  Act.159 

Courts  also  held  that  the  FOIA  required  that  any 
"reasonably  segregable  portion"  of  a requested  record  must  be 
disclosed  after  exempted  portions  are  deleted.160  Furthermore, 
agencies  could  not  use  the  excuse  that  an  automated  search  for 
records  is  not  the  same  as  a manual  search.161  On  the  other  hand, 
some  courts  upheld  government  arguments  that  agencies  were  not 
required  to  search  for  and  retrieve  information  in  electronic 
databases,  or  create  the  programming  necessary  to  edit  and 
retrieve  information  contained  in  databases.162  The  courts 
reasoned  that  these  kinds  of  complex  automated  searches  would  be 
equivalent  to  the  creation  of  new  records.163 

One  court  clarified  that  the  FOIA  makes  no  reference  to 
cost  or  convenience  as  a relevant  factor  in  the  determination  to 
disclose  information, 164  and  fees  should  not  be  used  for  the 
purpose  of  discouraging  requests  for  information  or  as  obstacles 


See  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116  (1976); 
Baizer  v.  U.S.  Dept,  of  the  Air  Force,  887  F.Supp.  225  (N.D.Cal. 
1995) . 

160  See  596  F.2d  at  365,  citing  5 U.S.C.  § 552(b). 

161  Id.  at  321. 


See,  e.g. , 678  F.2d  315  (1982);  Burlington  N.  R.R.  v.  EPA, 
No.  91-1636,  at  4 (D.D.C.  June  15,  1992);  Clarke  v.  U.S.  Dept, 
of  the  Treasury,  No.  84-1873,  1986  U.S.  Dist.  LEXIS  29989  (E.D 
Penn.  1986);  Kele  v.  U.S.  Parole  Commission,  Civil  Action  No. 
85-4058  (D.D.C.  Oct.  31,  1986). 


164 


See  596  F.2d  at  366. 
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to  disclosure  of  requested  information.165  And,  finally,  federal 
courts  were  divided  on  the  question  of  whether  agencies  should 
be  required  to  make  records  available  in  the  format  of  the 
requester's  choice,  including  electronic  formats.166 

As  the  pre-EFOIA  body  of  case  law  illustrates,  FOIA 
requesters  were  not  always  assured  that  agencies  would  comply 
with  their  requests  for  electronically  recorded  and  stored 
information.  To  clarify  the  FOIA' s application  to  record  keeping 
in  the  computer  age.  Congress  passed  The  Electronic  Freedom  of 
Information  Amendments  of  1996. 167  The  next  chapter  will  trace 
the  history  of  this  legislation. 


See  id.  at  367,  citing  S.  Rep.  No.  1200,  93d  Cong.,  2d  Sess. 
(1974) . 

166  See  Dismukes  v.  the  U.S.  Dept,  of  the  Interior,  603  F.Supp. 
760,  763  (D.D.C.  1984);  Baizer  v.  U.S.  Dept,  of  the  Air  Force, 
887  F.Supp.  225  (N.D.Cal.  1995);  Coalition  for  Alternatives  in 
Nutrition  & Health  Care,  Inc.  v.  FDA,  No.  90  Civ.  1025,  1991 
U.S.  Dist.  LEXIS  71  (D.D.C.  Jan.  4,  1991);  National  Security 
Archives  v.  CIA,  Civ.  No.  88-119  (D.D.C.  July  26,  1988).  But  see 
Delorme  Publishing  Co.  v.  National  Oceanic  and  Atmospheric 
Admin.,  907  F.  Supp.  10,  12  (D.Me.  1995);  Armstrong  v.  Executive 
Office  of  the  President,  1 F.3d  1274,  1282-1287  (D.C.  Cir. 

1993);  Petroleum  Info.  Corp.  v.  U.S.  Dept,  of  the  Interior,  976 
F. 2d  1429,  1437  n.  11  (D.C.  Cir.  1992). 

167  See  Pub.  L.  No.  104-231,  §§  1-12,  110  Stat.  3048,  §§  1-12 
(1996) (codified  at  5 U.S.C.  § 552). 


CHAPTER  5 

ESTABLISHING  ACCESS  RIGHTS  TO  ELECTRONIC  INFORMATION 


Introduction 


The  right  of  the  American  public  to  know  what  the 
government  is  doing  is  fundamental  to  democratic  principles  and 
an  open  society.1  Official  records  and  documents  are  a principal 
source  of  data  that  can  provide  citizens  with  information 
necessary  to  examine  and  evaluate  governmental  operations.  Since 
the  late  1960s,  federal  agencies  increasingly  have  used  computer 
and  communications  technology  to  keep  records  and  conduct  the 
business  of  government  more  efficiently  and  economically.2  But 
it  was  not  until  Congress  approved  the  Electronic  Freedom  of 
Information  Act  Amendments  of  19963  that  the  federal  government 
took  affirmative  steps  to  harness  the  power  of  new  technology 
not  only  to  streamline  government,  but  also  to  enhance  the 


1 See.  e.g.  , Thomas  I.  Emerson,  The  First  Amendment  and  the 
Right  to  Know,  1976  Wash.  U.  L.  Q.  1,  1 (1976);  Alexander 
Meiklejohn,  The  First  Amendment  Is  an  Absolute , 1961  Sup.  Ct. 
REV.  245,  257  (1961).  See  also  H.  Rep.  No.  1497,  89th  Cong.  2d 
Sess.  (1966),  reprinted  in  Freedom  of  Information  Act  Source 
Book:  Legislative  Materials,  Cases,  Articles,  at  33 

(1974)  [hereinafter  The  FOIA  Source  Book];  S.  Rep.  No.  1219,  88th 
Cong.,  2d  Sess.  (1964),  reprinted  in  THE  FOIA  SOURCE  BOOK,  at  93. 

2 See,  generally,  U.S.  Congress,  Office  of  Technology 
Assessment,  Informing  the  Nation:  Federal  Information 
Dissemination  in  an  Electronic  Age  (1988) [hereinafter  Informing 
the  Nation]  ; Alan  F.  Westxn,  Databanks  in  a Free  Society,  Computers, 
Record-Keeping  and  Privacy  (1972)  . 

3 See  Pub.  L.  104-231,  110  Stat . 3048,  §§  1-12  (1996) (amending 
sections  of  5 U.S.C.  § 552). 


128 


129 


public's  right  to  know.  This  chapter  will  discuss  pre-EFOIA 
federal  electronic  information  policy,  examine  the  legislative 
history  of  the  EFOIA  and  explain  the  statute' s provisions  for 
access  to  electronic  information. 

Pre-EFOIA  Federal  Information  Policy 

When  the  federal  government' s first  electronic  computer 
came  to  life  in  November,  1945, 4 there  were  no  federal  laws 
providing  for  public  access  to  government  information, 
electronic  or  otherwise.  The  Administrative  Procedure  Act,  the 
first  federal  statute  containing  public  access  provisions  and 
the  precursor  to  the  FOIA,  was  not  enacted  until  1946. 5 

Dawn  of  the  Computer  Age 

It  took  U.S.  scientists  nearly  three  years  to  build  the 
first  computer,  known  as  ENIAC  (Electronic  Numerical  Integrator 
and  Computer).6  Analog  computing  machines  and  desktop 
calculators  had  been  in  use  for  years,  but  World  War  II  created 
a special  need  for  extraordinary  mathematical  computation 
capabilities.  The  specific  purpose  for  building  ENIAC  was  for 
complex  ballistics  computations  needed  by  the  Army  for  armament 
tests  at  the  Aberdeen  Proving  Ground  in  Maryland.7  The  research 


4 See  Martin  Campbell- Kelly  and  William  Aspray,  Computer— A History  of  the 
Information  machine  96  (1996)  . 

5 See  5 U.S.C.  § 1002  (1946). 


6 


See  Campbell— Kelly,  supra  note  4,  at  88. 
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for  ENIAC  was  conducted  at  the  Moore  School  of  Electrical 
Engineering  at  the  University  of  Pennsylvania.  Work  on  the 
project  began  in  1942,  but  the  computer  was  not  completed  until 
a few  months  after  the  Japanese  surrendered,  too  late  to  use  in 
the  war . 

ENIAC  contained  18,000  vacuum  tubes,  70,000  resistors, 
10,000  capacitors,  6,000  switches  and  1,500  relays.7 8  Built  in 
the  Moore  School's  basement,  the  computer  measured  50  feet  by  30 
feet — the  size  of  a small  two-bedroom  house.  ENIAC  was  equipped 
with  two  20-horsepower  blowers  that  drew  in  cool  air  and 
expelled  the  150  kilowatts  of  heat  that  the  machine  created.9  It 
cost  $400,000  dollars — 1945  dollars — to  build  the  computer.10 

Still,  ENIAC  was  limited  in  terms  of  computing  speed 
because  it  did  not  use  stored  software.  Computation  data  and 
instructions  needed  to  be  entered  by  trained  mathematicians  and 
scientists.  The  first  stored-program  computer,  EDSAC  (Electronic 
Delay  Storage  Automatic  Calculator) , was  built  by  Cambridge 
University  scientists  in  1949. 11  EDSAC' s design  was  based  mainly 
on  theoretical  models  devised  by  U.S.  government  scientists  who 
planned  to  build  ENIAC' s successor.  The  United  States  shared  the 


7 See  id.  at  81.  Development  of  the  atomic  bomb  was  accomplished 
by  use  of  pre-computer  technology.  See  id.  at  79. 

8 See  id.  at  88. 

9 See  id.  at  96-97 

10  See  id.  at  87. 
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See  id.  at  102-104. 
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proposed  EDSAC  technology  with  Britain,  America' s chief  wartime 
ally,  and  the  British  finished  the  project  first.12 

EDSAC  differed  from  ENIAC  in  several  important  ways.  EDSAC 
could  read  computation  instructions  fed  into  its  electronic 
memory  from  punched  cards  or  paper  tape  at  electronic  speed, 
mere  seconds.13  Further,  ENIAC  used  decimal  codes  whereas  EDSAC 
used  the  then- innovative  binary  code  system,  which  remains  the 
language  of  computers  today.14  Additionally,  EDSAC  required  only 
one-sixth  the  number  of  vacuum  tubes  that  ENIAC  required,  and 
was  proportionately  smaller.15  On  May  6,  1949,  when  Cambridge 


See  id. 

13  See  id.  at  91-92. 

14  Binary  code  in  computer  jargon  is  the  system  of  "bits"  and 
"bytes."  A computer  is  a vast  number  of  memory  switches,  each  of 
which  is  called  a bit.  Each  switch  is  symbolized  by  either  a "1" 
or  a "0."  If  a switch  is  open,  it  is  a "O, " and  if  it's  closed, 
it  is  a "1."  Eight  bits  make  up  a byte. 

The  system  of  bits  and  bytes  is  the  language  of  computer 
communication — namely  strings  of  "l"s  and  "0's  in  eight-bit 
sequences.  The  system  coincides  with  the  American  Standard  Code 
for  Information  (ASCII),  an  electronic  language.  ASCII  assigns  a 
numerical  equivalent  to  each  key  function  on  the  keyboard, 
including  all  letters,  numbers,  symbols,  such  as  FI,  %,  $,  #,  &, 
and  even  the  space  bar.  For  example,  the  numerical  equivalent 
for  "A"  is  65,  and  "a"  is  97.  In  binary  code,  each  number  is 
then  translated  into  an  eight-bit  piece  of  data,  known  as  a 
byte.  The  bit,  or  binary  code,  for  the  letter  "A"  (65)  is 
"11000001,"  and  "a"  (97)  is  01100001,  and  so  on  for  each  key 
function  on  the  keyboard. 

Any  word  or  sentence  or  formula,  therefore,  can  be 
translated  into  a string  of  digits  comprising  "0s"  and  "Is," 
which  is  then  organized  into  eight-digit  groups.  The  sentence, 
"Socrates  is  a man,"  would  be  expressed  in  binary  code  as: 
(S)01010011  (0)01101111  (c)  0101100011  (r ) 01110010  (a)OHOOOOl 
(t)01110100  (e ) 01100101  (s ) 01110011  (space) 00100000  (i)01101001 
(s)  01110011  (space)  00100000  (a)OHOOOOl  (space)  00100000 
(m) 01101101  (a) 01100001  (n)01101110 

See  also  Sandra  Davidson  Scott,  Elliott  Jaspin,  Should 
Government  Copyright  Its  Computer  Software,  25  LAW /technology  1, 
1,7  (April  29,  1992);  Gates,  The  Road  Ahead  31  (1996). 
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scientists  fed  a paper  tape  containing  a program  into  EDSAC,  and 
the  first  stored-program  computer  sprang  to  life,  the  computer 
age  dawned.10 

Within  20  years,  computers  had  completely  revolutionized 
data  processing  in  the  United  States.17  On  June  30,  1971,  the 
federal  government  operated  5,961  computers  with  a federal 
hardware  inventory  valued  at  $23.2  billion.18  Federal  electronic 
data  processing  costs  reached  $2.1  billion  in  1970  alone.  In 
all,  about  70,000  mainframe  computers  were  in  use  throughout  the 
United  States  in  1971. 19 

By  the  time  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  decided  SDC  Development  Corp.  v.  Mathews20  in  1976 — the 
MEDLARS  database  case  discussed  in  the  previous  chapter — ENIAC 
and  EDSAC  were  primitive  ancestors  of  the  computers  in  use.  Also 
in  1976,  the  Freedom  of  Information  Act21  was  a decade  old. 
Nonetheless,  federal  courts  struggled  with  applying  the  FOIA  to 
computerized  and  automated  electronic  systems  because  there 
existed  neither  policy  nor  law  to  guide  judges  in  their 


See  Campbell-Kelly,  supra  note  4,  at  103. 

16  See  id.  at  104. 

17  See  Westin,  Databanks  in  a Free  Society,  supra  note  2,  at  12-14, 
29-30. 

18  See  id.  at  29. 

19  See  id. 

20  See  542  F.2d  1116  (1976). 


21 


See  5 U.S.C.  § 552  (1994). 
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deliberations Courts  made  their  determinations  with  virtually 
no  guidance  from  the  statute  itself,  which  did  not  even  define 
the  term  "record."  The  statute's  legislative  history  was  not 
much  help,  either.  The  FOIA' s legislative  history  contained  only 
one  reference  to  the  computerized  record-keeping.""  This  single, 
four-sentence  paragraph,  which  was  contained  in  a Senate  report 
that  accompanied  the  1974  amendments  to  the  statute,  made  four 
general  points: 

First,  the  term  "search,"  when  applied  to  records 
maintained  in  computerized  form,  would  include  services 
"functionally  analogous"  to  searches  for  records  maintained  in 
"conventional  form."24  Second,  the  committee  recognized  that 
"difficulties  may  sometimes  be  encountered  in  drawing  clear 
distinctions"  between  searches  and  other  services  involved  in 
extracting  information  from  computerized  record  systems.25  Third, 
the  committee  believed  it  would  be  "desirable  to  encourage 


22  See r e.g.r  Baizer  v.  U.S.  Dept,  of  the  Air  Force,  887  F.Supp. 
225  (N.D.Cal.  1995);  Delorme  Publishing  Co.  v.  National  Oceanic 
and  Atmospheric  Admin.,  907  F.  Supp.  10  (D.  Me.  1995);  Armstrong 
v.  Executive  Office  of  the  President,  1 F.3d  1274  (D.C.  Cir. 
1993);  Cleary,  Gottlieb,  Steen  & Hamilton  v.  U.S.  Dept,  of 
Health  and  Human  Services,  844  F.Supp.  770  (D.D.C.  1993); 
Petroleum  Info.  Corp.  v.  U.S.  Dept,  of  the  Interior,  976  F.2d 
1429  (D.C.  Cir.  1992);  Coalition  for  Alternatives  in  Nutrition  & 
Health  Care,  Inc.  v.  FDA,  No.  90  Civ.  1025,  1991  U.S.  Dist. 

LEXIS  71  (D.D.C.  Jan.  4,  1991);  National  Security  Archives  v. 
CIA,  Civ.  No.  88-119  (D.D.C.  July  26,  1988);  Dismukes  v.  Dept, 
of  the  Interior,  603  F.Supp.  760  (D.D.C.  1984);  Yeager  v.  Drug 
Enforcement  Administration,  678  F.2d  315  (D.C.  Cir.  1982); 
Forsham  v.  Harris,  445  U.S.  169  (1980);  Long  v.  Internal  Revenue 
Service,  596  F.2d  362  (9th  Cir.  1979);  SDC  Development  Corp.  v. 
Mathews,  542  F.2d  1116  (1976). 

23  See  S.  Rep.  854,  93d  Cong.,  2d  Sess.  12  (1974). 


24 


See  id. 
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agencies  to  process  requests  for  computerized  information  even 
if  doing  so  involves  performing  services  which  the  agencies  are 
not  required  to  provide"  (italics  added)  such  as  using  a 
computer  to  identify  records.26  And  last,  the  term  "search"  would 
not  be  limited  to  "standard  record-finding"  with  respect  to 
computerized  records.  In  such  cases,  "charges  would  be  permitted 
for  services  involving  the  use  of  computers  to  locate  and 
extract  the  requested  information."27  This  sparse  guidance  on  the 
application  of  computerization  to  the  FOIA  explains  in  great 
part  the  patchwork  body  of  pre-EFOIA  case  law  involving  access 
to  computerized  information.28 

Sounding  an  Alarm 

Although  the  1974  amendments  provided  little  direction  to 
agencies  and  the  courts  on  how  to  apply  the  FOIA  to  electronic 
information.  Congress  had  been  cautioned  by  both  governmental 
and  academic  sources  of  the  potential  problems  that  lay  ahead. 

In  1973,  for  example,  during  hearings  on  an  early  version  of  the 
1974  FOIA  amendments  legislation.  Congress  heard  testimony  that 
computer  experts  in  government  would  possess  "an  intimidating 
power  to  dismiss  requests  for  computerized  data  as  either  non- 


See  id. 
See  id. 
See  id. 


28 


See  supra  note  22. 
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feasible  (no  programs  exist  to  retrieve  such  information) , or 
too  time-consuming  and  therefore  too  costly."29 

Such  potentially  disturbing  consequences  of 
computerization  on  the  right  to  know  also  were  articulated  by 
Columbia  University  Professor  of  Public  Law  Alan  F.  Westin,  who 
sounded  an  alarm  in  a 1974  article,  "Technology  of  Secrecy."30  In 
this  first  published  study  on  the  impact  of  computerization  on 
public  access  to  information,  Westin  said  computerization  held 
the  potential  to  adversely  affect  the  public' s right  to  know  and 
even  could  lead  to  new  forms  of  government  secrecy.31  "Such 
concerns  about  computers  and  secrecy,  unlike  similar  ones  about 
the  effects  of  computerization  on  individual  privacy,  have  not 
yet  received  much  serious  attention,"  Westin  wrote.32  He  pointed 
out  that  computerization  could  enhance  the  public' s ability  to 
scrutinize  government  by  improving  access  to  information.  But 
federal  agencies  did  not  view  such  use  of  the  new  technology  as 
necessary  or  important. 

[C] omputerization  has  unfolded  as  a process  in  which 
organizational  managers  decide  what  they  want  to  do  with 
this  new  technology  to  carry  out  their  missions  more 
efficiently.  It  is  in  pursuit  of  this  organizational 


29  Freedom  of  Information  Hearings  Before  the  Subcommittee  on 
Intergovernmental  Relations  of  the  Senate  Committee  on 
Government  Operations  and  the  Subcommittees  on  Separation  of 
Powers  and  Administrative  Practice  and  Procedure  of  the  Senate 
Committee  on  the  Judiciary,  93d  Cong.,  1st  Sess.  99,  106-07 
(1973) (statement  of  Harrison  Wellford,  Center  for  the  Study  of 
Responsive  Law) . 

30  Alan  Westin,  The  Technology  of  Secrecy,  in  Norman  Dorsen  and 
Stephen  Gillers,  eds.,  none  of  your  business  (1974)  . 

31  See  id.  at  28  9. 


32 


Id. 
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efficiency  goal  that  decisions  have  been  made  whether 
computers  should  be  installed,  which  files  to  automate, 
what  'better  services'  to  pursue  through  software 
programming,  what  program  evaluation  data  or  policy- 
planning data  to  seek  from  the  computerized  databases, 
and  what  reports  should  be  generated  to  management.33 

Westin  wrote  that  virtually  no  attention  had  been  paid  by 

executive  branch  officials  to  public  access  issues  in  their 

computerization  decisions.  Nor  had  these  issues  been  put  before 

government  by  the  usual  public-interest  and  legislative  watchdog 

forces . 34  He  concluded  that  developments  in  computer  technology 

unfolding  in  the  1970s  threatened  to  "make  the  problem  more 

acute."35  Without  computerization  policy,  he  said,  it  would 

become  harder  to  keep  track  of  where  information  is  stored  and 

how  it  is  used,  and  such  a situation  could  pose  a potentially 

great  danger.36  He  warned  that  government  needed  to  make  public 

access  a goal  of  computerization  by  establishing  policy  that 

computers  were  to  be  used  and  programmed  to  disclose  information 

to  the  public.  Otherwise,  citizens  would  not  gain  the  benefits 

that  computerization  could  bring  and  would  instead  encounter 

technological  forms  of  government  secrecy.37 

Congress  took  its  first  step  toward  developing  computer 

policy  when  it  passed  the  Paperwork  Reduction  Act  of  19  8 0. 38  The 


33  Id.  at  316. 

34  See  id. 

35  See  id.  at  317. 

36  See  id. 

37  See  id. 


38 


See  44  U.S.C.  § 3501-3520 (Dec . 11,  1980). 
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Act  that  specifically  included  computerization  and  new 
technology  in  its  mandate,  which  was  to  reduce  government 
operating  costs  and  make  information  management  more  efficient 
through  reducing  the  paperwork  burden  on  the  public  and 
government.39  This  statute  made  explicit  that  its  purpose  was  to 
ensure  that  the  federal  government  used  computer  and 
telecommunications  technologies  to  improve  service  delivery  and 
program  management,  increase  productivity,  reduce  waste  and 
fraud,  and  "wherever  practicable  and  appropriate,  reduce  the 
information  processing  burden  for  the  Federal  Government."40 

The  statute  emphasized  that  agencies  should  carry  out 
their  information  management  activities  in  an  "efficient, 
effective,  and  economical  manner."41  But  nowhere  in  the  statute 
was  there  any  mention  of  using  new  information  technology  to 
advance  democratic  principles  and  the  public  interest  in  access 
to  government  information. 

In  1985,  five  years  after  the  Paperwork  Reduction  Act  was 
passed,  the  Office  of  Management  and  Budget  under  President 
Reagan's  administration  issued  a report.  Management  of  Federal 
Information  Resources,  commonly  called  Circular  A-130.42  By 


39  See  id.  at  § 3501  (5)  . 

40  See  id. 

41  Id.  at  § 3506. 

42  See  OMB  Management  of  Federal  Information  Resources,  50  Fed. 
Reg.  52,730  (1985) (Circular  A-130).  Under  the  Paperwork 
Reduction  Act,  the  authority  for  developing  and  implementing 
information  policy  is  vested  in  the  OMB' s Office  of  Information 
and  Regulatory  Affairs,  which  drafted  Circular  A-130.  Circular 
A-130  also  implemented  provisions  of  the  Privacy  Act  of  1974,  5 
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offering  a unified  view  of  proper  dissemination  policy,  Circular 
A-130  represented  an  effort  by  the  OMB  to  centralize  decision- 
making concerning  electronic  dissemination. 43  The  purpose  of 
Circular  A-130  was  to  provide  a general  policy  framework  for  the 
information  activities  of  all  executive  branch  agencies  and  to 
implement  the  Paperwork  Reduction  Act  on  matters  of  information 
policy,  information  technology,  privacy  and  maintenance  of 
federal  records.44  Circular  A-130  revised  and  rescinded  five 
earlier  directives  in  the  area  of  federal  information 
management,  and  it  became  the  official  statement  of  government 
information  dissemination  policy.  Yet  still,  there  was  no 
mention  of  harnessing  new  technology  for  the  purpose  of  making 
it  faster  and  easier  for  the  general  public  to  learn  and 
evaluate  what  the  government  was  doing.45 


U.S.C.  5a,  the  Property  and  Administrative  Services  Act  of  1949, 
31  U.S.C.  1,  Executive  Order  No.  12064  (March  27,  1978),  and 
Executive  Order  No.  12472  (April  3,  1984).  See  Toby  J.  McIntosh, 
Bureau  of  National  Affairs,  Federal  Information  in  the 
Electronic  Age:  Policy  Issues  for  the  1990s  19  (1990) . 

43  See  McIntosh,  supra  note  42. 

44  See  id. 

45  OMB  Circular  A-130  was  the  first  statement  of  policy  that 

encouraged  agencies  to  use  the  private  sector  for  electronic 
information  dissemination,  the  so-called  "privatization"  policy. 
The  OMB  emphasized  use  of  the  private  sector  whenever  possible 
on  the  theory  that  the  government  must  minimize  the  cost  of 
information  activities,  and  the  private  sector  can  provide  these 
services  more  efficiently  and  for  less  expense  than  government. 
See  Circular  A-130,  supra  note  42,  at  52,736.  See  also  Elliot 
Jaspin  and  Mark  Sableman,  News  Media  Access  to  Computer  Records : 
Updating  Information  Laws  in  the  Electronic  Age,  36  St.  Louis 
L.J.  349,  390  (1991);  Peter  Hernon  and  Charles  R.  McClure,  Federal 
Information  Policies  in  the  1980' s 240-52  (1987)  . 
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Congress  Begins  to  Listen 

In  1985,  the  same  year  that  the  OMB  issued  Circular  A-130, 
Congress  held  its  first  hearings  on  electronic  information 
collection  and  dissemination  by  federal  agencies.46  The  main 
impetus  behind  the  hearings  was  that  Congress  wanted  to  hear  the 
views  of  experts  concerning  a then- innovative  program  commonly 
known  by  its  acronym,  EDGAR  (Electronic  Data  Gathering  and 
Retrieval  system) . Additionally,  Congress  wanted  to  hear 
comments  on  OMB  Circular  A-130. 

The  EDGAR  project  was  developed  by  the  Securities  and 
Exchange  Commission.  Work  on  the  $50  million  pilot  EDGAR  project 
began  in  February  1983  as  a means  of  developing  an  SEC 
electronic  filing  system  and  increasing  that  agency' s efficiency 
and  productivity.47  Essentially,  EDGAR  was  a system  by  which  SEC 
information  would  be  collected  and  disseminated  electronically, 
avoiding  mountains  of  paperwork  and  speeding  processing  time. 

For  example,  in  1985,  six  million  pages  were  filed  with  the 
SEC.48  Congress  was  concerned  not  only  because  of  the  huge 
investment  in  EDGAR,  but  also  because  other  federal  agencies 
were  embarking  on  plans  to  develop  electronic  information 


46  See  Electronic  Collection  and  Information  Dissemination  by 
Federal  Agencies , Hearings  Before  a Subcommittee  of  the 
Committee  on  Government  Operations , House  of  Representatives, 
99th  Cong.,  1st  Sess.  (Apr.  29,  June  26  and  Oct.  18, 

1985) [hereinafter  1985  House  Hearings ] . See  also  Committee  on 
Government  Operations,  Electronic  Collection  and  Dissemination 
of  Information  by  Federal  Agencies : A Policy  Overview,  H.R.  Rep. 
560,  99th  Cong.  2d  Sess.  (1986)  [hereinafter  A Policy  Overview]. 

47  See  1985  House  Hearings,  supra  note  46,  at  23. 

48  See  id.  at  16  (statement  of  SEC  Chairman  John  S.R.  Shad). 
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gathering  systems.  Congress  recognized  that  " [m] ethods  of  Data 
dissemination  that  have  worked  in  the  past  may  not  be  readily 
transferable  to  the  electronic  age,"  said  hearings  Chairman  U.S. 
Rep.  Glenn  English.49 

EDGAR  was  the  costliest  electronic  dissemination  system 
developed  by  government  at  that  time  and  also  the  first  system 
developed  specifically  to  be  run  by  a private  enterprise.50  But 
before  EDGAR  was  operational,  other  agencies  already  had  created 
systems  that  could  gather  and  disseminate  computerized 
information.  The  Census  Bureau  made  available  compilations  of 
statistical  data;51  the  Food  and  Drug  Administration  made 
available  news  releases  and  reports  of  its  recalls;52  and  the 
Agriculture  Department  released  agribusiness,  crop  and  trade 
reports.53  Other  agencies  soon  followed  with  their  own  electronic 
dissemination  systems.54 


50  When  EDGAR  was  finally  completed,  the  SEC  selected  a private 
contractor  to  run  the  system.  Mead  Data  Central.  See  McIntosh, 
supra  note  42,  at  45.  Under  the  agreement  with  the  SEC,  the 
contractor  recovered  its  costs  through  fees  regulated  by  the 
SEC.  Id. 

51  See  1985  House  Hearings,  supra  note  46,  at  259-66  (testimony 
of  Bryant  Benton,  Associate  Director  of  the  Bureau  of  the  Census 
for  Management  Services) . 

52  See  id.  at  240-47  (testimony  of  Gerald  F.  Meyer,  Associate 
Commissioner  for  Management  and  Operations,  Food  and  Drug 
Administration) . 

53  See  id.  at  250-55  (testimony  of  Glenn  P.  Haney,  Director, 
Office  of  Information  Resources  Management,  Department  of 
Agriculture) . 

54  By  1989,  the  Environmental  Protection  Agency  made  available 
its  National  Toxic  Release  Inventory  Database,  and  the  Commerce 
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However,  under  pre-EFOIA  regulations,  the  Freedom  of 
Information  Act  did  not  establish  a clear  right  of  public  access 
to  electronic  data.  Public  access  policy,  in  effect,  was  being 
made  by  judges,  and  case  law  was  inconsistent.  Although  the 
courts  held  that  computer  data  may  be  subject  to  the  FOIA, 55  the 
courts  also  ruled  that  the  government  was  not  obligated  to 
provide  citizens  with  the  electronic  version  of  public 
information56  or  to  program  computers  to  compile  information  in 
order  to  fulfill  a FOIA  request.57  Further,  the  courts  held  that 
agencies  were  not  required  to  provide  FOIA  requesters  with 
information  in  electronic  formats.58 

Nor  did  OMB  Circular  A-130  provide  a clear  public  right  of 
access  to  electronic  information.  Its  mission  was  to  encourage 
electronic  record  keeping  and  privatization  of  some  government 
services  in  order  to  improve  federal  agency  efficiency  and 


Department' s National  Technical  Information  Service  made 
available  numerous  government  prepared  technical  publications 
and  data  compilations.  See  Federal  Information  Dissemination 
Policies  and  Practices : Hearings  before  the  Government 
Information,  Justice  and  Agriculture  Subcommittee  of  the 
Committee  on  Government  Operations,  101st  Cong.,  1st  Sess.  75- 
80,  402-08  (1989) [hereinafter  1989  House  Hearings) . 

55  See,  e.g. , Yeager  v.  Drug  Enforcement  Administration,  678  F.2d 
315  (D.C.  Cir.  1982);  Forsham  v.  Harris,  445  U.S.  169  (1980); 
Long  v.  Internal  Revenue  Service,  596  F.2d  362  (9th  Cir.  1979). 

56  See,  e.g.,  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116 
(1976).  See  also  Baizer  v.  U.S.  Dept,  of  the  Air  Force,  887 
F.Supp.  225  (N.D.Cal.  1995). 

57  See,  e.g.,  678  F.2d  315;  Clarke  v.  U.S.  Dept,  of  the  Treasury, 
No.  84-1873,  1986  U.S.  Dist.  LEXIS  29989  (E.D.  Penn.  Jan.  24, 
1986);  Kele  v.  U.S.  Parole  Commission,  D.C.  Civil  Action  No.  85- 
4058  (D.D.C.  Oct.  31,  1986). 

58  See,  e.g.,  Dismukes  v.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984).  See  also  887  F.Supp.  225. 
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productivity.59  While  Circular  A-130  recognized  the  value  of 
public  information  and  stated  that  the  right  of  public  access 
must  be  protected,  the  OMB  report' s underlying  assumption  was 
that  public  access  rights  are  satisfied  if  citizens  have  access 
to  information  in  published  form.60  Circular  A-130  treated 
electronic  information  as  a secondary  form  of  discretionary 
government  information  to  be  used  by  agencies  only  for  the 
purposes  of  saving  time  and  money.61 

From  the  time  that  Circular  A-130  was  issued  until  the 
EFOIA  was  enacted,  there  may  be  perhaps  as  few  as  two  types  of 
government  information  that  the  government  was  required  to  make 
available  to  the  public  through  electronic  means.  In  the  1986 
Emergency  Planning  and  Community  Right-to-Know  Act,62  Congress 
explicitly  directed  the  EPA  to  provide  public  access  to  data 
about  toxic  substances  in  factories  and  warehouses — the  National 
Toxic  Release  Inventory  (TRI) . In  a second  statute,  the 
Government  Printing  Office  Electronic  Information  Access 
Enhancement  Act  of  1993,  63  Congress  mandated  that  the  Government 
Printing  Office  make  available  online  those  federal  agency 


59  See  OMB  Management  of  Federal  Information  Resources,  50  Fed. 
Reg.  52,730  (1985 ) (Circular  A-130). 

60  See  1989  House  Hearings,  supra  note  54,  at  105  (testimony  of 
Jerry  J.  Berman,  Director  of  the  American  Civil  Liberties 
Union's  Information  and  Technology  Project). 

61  See  id. 

62  See  Pub.  L.  No.  99-499  § 313(j),  100  Stat . 1745  (1986).  See 
also  McIntosh,  supra  note  42,  at  37-38,  42-43. 


63 


See  44  U.S.C.  § 4101  (1994). 
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notices  concerning  proposed  rules,  rules  and  policy  statements 
and  other  similar  materials  that  must  be  published  in  the 
Federal  Register.64 

Thus  the  1985  hearings  proved  useful  to  shaping  modern 
information  policy  because  testimony  raised  questions  concerning 
public  access  to  electronic  information,  and  these  issues 
previously  had  not  been  formally  and  publicly  aired  before 
Congress.  Testimony  showed  that  it  was  becoming  abundantly  clear 
to  public  interest  groups,  civil  libertarians  and  some 
governmental  officials  that  new  obstacles  to  access  were 
emerging  because  of  increased  government  computerization. 65 

For  example,  the  1985  hearings  broke  ground  in  two 
important  and  specific  areas  that  finally  were  resolved  in  the 
Electronic  Freedom  of  Information  Act  Amendment  of  1996.  First, 
a House  report  on  the  hearings  pointed  out  that  one  of  the 
dangers  that  could  arise  from  computerization  was  that 
government  control  over  information  has  the  potential  to  allow 
federal  agencies  to  maintain  information  monopolies.66  The  report 
said: 

The  new  technology  of  electronic  data  distribution  can 
undermine  the  practical  limitations  and  structures  that 
have  prevented  Federal  agencies  from  exploiting  the 
ability  to  control  access  to  and  distribution  of  the 
information  that  the  government  collects,  creates  and 
disseminates . 67 


See  id. 

See  A Policy  Overview,  supra  note  46,  at  9. 

See  id.  at  5.  See  also  1985  House  Hearings,  supra  note  46. 
A Policy  Overview,  supra  note  46,  at  9. 


67 
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The  case  in  point  was  the  Ninth  Circuit' s decision  in  SDC 
Development  Corp.  v.  Mathews,68  the  leading  FOIA  case  addressing 
a request  for  computer  readable  copies  of  a federal  agency 
database.  In  this  case,  the  Ninth  Circuit  held  that  MEDLARS,  a 
widely  used  medical  database  that  was  compiled  and  stored  in  a 
computer  data  bank  by  the  National  Library  of  Medicine,  did  not 
qualify  as  an  "agency  record"  for  the  purposes  of  the  FOIA.69  The 
House  report  was  highly  critical  of  the  Ninth  Circuit's 
decision: 

Federal  agencies  are  now  asserting  the  right  to  deny 
requests  for  electronic  copies  of  records.  Agencies  argue 
that  their  disclosure  obligations  are  fully  met  by 
releasing  printed  copies  of  electronic  data  bases.  By 
refusing  to  provide  an  electronic  copy  of  a computerized 
data  base,  an  agency  may  also  be  strengthening  its 
monopoly  over  the  most  useful  version  of  that  data  base.70 

Reasoning  that  the  tapes  contained  information  compiled  by 

a government  agency  under  specific  statutory  authority  and  with 

the  use  of  appropriated  funds,  the  report  concluded  that  the 

Ninth  Circuit' s holding  was  "incorrect  both  as  matter  of  law  and 

a matter  of  policy."71  This  discussion  in  the  House  report  is 

important  in  the  development  of  the  EFOIA  because  it  represents 

the  first  time  Congress  took  the  Ninth  Circuit  to  task  on  its 

decision  in  SDC  v.  Mathews.  Congress  finally  overrode  SDC  v. 

Mathews  in  1996  in  EFOIA  Section  3,  which  provided  for  the  first 


See  542  F.2d  1116  (9th  Cir.  1976). 

See  id.  at  1120-21. 

See  A Policy  Overview,  supra  note  46,  at  5. 


71 


See  id.  at  11. 
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time  a definition  for  the  term  "record."72  But  even  as  late  as 
1995,  a federal  court  used  SDC  v.  Mathews  as  precedent  to  uphold 
government  arguments  that  the  FOIA  did  not  require  the 
disclosure  of  databases.73 

The  House  report  was  significant  in  a second  respect 

because  it  also  included  the  first  congressional  criticism  of 

another  court  decision  that  the  EFOIA  later  overrode,  Dismukes 

v.  Dept,  of  the  Interior.14  In  Dismukes,  the  U.S.  District  Court 

for  the  District  of  Columbia  held  that  an  agency  had  no 

obligation  to  comply  with  a FOIA  requester' s preference  for  the 

disclosure  of  information  in  an  electronic-format.75  In  response 

to  the  Dismukes  ruling,  the  House  report  said: 

Public  access  is  a dynamic  concept.  If  an  agency  has 
developed  the  ability  to  manipulate  data  electronically, 
it  is  unfair  to  restrict  the  public  to  paper  documents.  An 
agency  cannot  justify  denying  the  public  the  benefits  of 
new  technology  by  preserving,  without  improvement,  the 
same  type  of  access  that  was  provided  in  the  past.76 

Echoing  Professor  Westin' s concerns  about  new  forms  of 

government  secrecy,  the  House  report  on  the  1985  hearings  found 


See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3 (1996). 

73  See  Baizer  v.  U.S.  Dept,  of  the  Air  Force,  887  F.Supp.  225 
(N.D.  Cal.  1995) (holding  that  a requested  database  of  Supreme 
Court  cases  was  used  for  research  purposes,  and,  therefore,  it 
was  not  subject  to  the  FOIA).  In  Baizer , the  U.S.  District  Court 
for  the  Northern  District  of  California  cited  SDC  Development 
Corp.  v.  Mathews  as  precedent,  noting  the  Ninth  Circuit  held 
that  disclosure  is  required  only  for  records  that  "dealt  with 
the  structure,  operation,  and  decision-making  procedure  of  the 
various  governmental  agencies."  Id.  at  228,  quoting  SDC 
Development  Corp.  v.  Mathews,  542  F.2d  1116,  1119  (9th  Cir. 

1976)  . 

74  See  603  F.Supp.  760  (D.D.C.  1984). 


75 


See  id.  at  763. 
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there  is  "a  risk  that  agencies  may  be  able  to  exert  greater 
control  over  information  in  electronic  information  systems  than 
is  possible  with  data  maintained  in  traditional,  hard-copy 
formats."'7  Therefore,  the  report  concluded,  it  was  necessary  for 
Congress  to  formulate  policy  to  ensure  that  government  data  in 
the  public  domain — information  that  was  compiled  using  tax  funds 
and  was  not  classified  or  otherwise  exempt  from  public 
disclosure — "will  remain  freely  accessible  and  easily 
reproducible,  whether  the  data  is  maintained  in  paper  form  or  in 
electronic  form."78 

Electronic  Access  Advocates  Weigh  In 

In  1989,  Congress  began  another  round  of  hearings  on 
federal  information  dissemination  policies  and  practices.79 
Unlike  the  1985  hearings,  which  focused  on  EDGAR  and  OMB 
Circular  A-130  and  dealt  only  peripherally  with  the  FOIA,  FOIA 
issues  were  central  in  1989.  In  his  opening  remarks,  hearings 
chairman  Robert  E.  Wise  Jr.,  declared  that  the  oversight 
committee  wanted  specifically  to  hear  about  FOIA  problems  and 
identify  their  scope  because  "changes  in  technology  are  making 
our  information  dissemination  laws  obsolete."80 


A Policy  Overview,  supra  note  46,  at  10. 

77  See  id.  at  1-2. 

78  See  id.  at  9. 

79  See  1989  House  Hearings,  supra  note  54. 


80 


See  id.  at  1. 
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Two  of  the  main  concerns  expressed  by  numerous  hearings 
witnesses  were  articulated  by  Pat  Murphy,  publisher  of  the 
Arizona  Republic  and  Phoenix  Gazette,  who  testified  on  behalf  of 
the  American  Newspapers  Publishers  Association  and  the  American 
Society  of  Newspaper  Editors.81  He  said  congressional  remedies 
were  needed  to  ease  excessive  delays  by  agencies  in  responding 
to  FOIA  requests  and  to  bring  the  law  into  the  computer  age.82 
" [A] ny  interpretation  of  [the]  FOIA  which  limits  its  application 
to  conventional  written  documents  contradicts  the  basic  FOIA 
principle  of  full  disclosure,"  he  said.83 

Murphy' s comments  were  echoed  by  a raft  of  other 
witnesses,  including  Paul  K.  McMasters,  Deputy  Editorial 
Director  of  USA  Today  and  National  Chairman  of  the  Society  of 
Professional  Journalists'  Freedom  of  Information  Committee;84 
Jane  E.  Kirtley,  Executive  Director  of  the  Reporters  Committee 
for  Freedom  of  the  Press;85  Jerry  J.  Berman,  Director  of  the 
American  Civil  Liberties  Union' s Information  and  Technology 
Project;86  Villanova  Law  Professor  Henry  H.  Perritt,  Jr.;87  and 


See  id.  at  5-23. 

82  See  id.  at  22. 

83  Id.  at  22. 

84  See  Id.  at  24-32. 

85  See  id.  at  33-46. 

86  See  id.  at  103-08. 


87 


See  id.  at  602-614. 
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Columbia  University  Professor  Westin.88  Included  among  their 
concerns  and  insights  were: 

• Agencies  should  be  required  to  provide  records  in  the 
format  in  which  they  were  requested.89 

• The  technology  involving  relational  databases  requires 
the  creation  of  a new  record  virtually  every  time 
information  is  retrieved.  Therefore,  programming  to 
retrieve  electronic  information  should  not  be  considered 
the  creation  of  a new  record  and  should  qualify  as  a 
routine  search  under  the  FOIA.90 

• Electronic  information  was  becoming  the  primary  medium 
of  information,  and  not  the  secondary  medium.91  For  this 
reason,  the  ultimate  goal  of  information  policy 
initiatives  should  be  an  "electronic"  Freedom  of 
Information  Act.92 

• The  underlying  principle  of  information  policy  should  be 
that  information  widely  available  in  published  form 
should  be  available  in  computerized  form.93  Further,  the 


88  See  id.  at  179-212. 

89  See  id.  at  23  (testimony  of  P.  Murphy) . 

90  See  id.  at  603  (testimony  of  H.  Perritt) . 

91  See  id.  at  106  (testimony  of  J.  Berman)  . 

92  See  id.  at  114. 


93 


See  id.  at  103  (testimony  of  J.  Berman) . 
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translation  of  data  from  one  form  to  another  should  not 
alter  the  data's  inherently  public  nature.94 

• The  nation  was  in  danger  of  becoming  an  information 
autocracy  with  business,  science,  government  and  media 
as  the  "lords  of  the  information  age,"  holding  exclusive 
access  to  government  information.  Meanwhile,  the  general 
citizenry  would  be  reduced  to  "information  peasants."95 

But  even  while  momentum  was  building  in  Congress  to  amend 
the  FOIA  with  electronic  provisions,  federal  agencies  resisted 
calls  for  change.  In  a 1990  survey  by  the  Justice  Department, 
agencies  said  they  feared  costs  and  delays  would  greatly 
increase  if  a requester  could  require  information  in  any 
computer  format  compatible  with  the  requester's  computer.96 
Agencies  wanted  to  know  who  should  bear  the  burden  of  paying  for 
the  new  costs  associated  with  the  computerized  storage  of 
information.  The  agencies  were  backed  up  by  the  Justice 
Department.  In  testimony  before  the  Senate,  the  Justice 
Department  challenged  requirements  of  electronic  FOIA  access, 
contending  that  a rule  that  allows  the  requester  to  receive 
information  in  a preferred  format  was  unreasonable  and  too 
costly. 97 


94  See  id.  at  35  (testimony  of  J.  Kirtley)  . 

95  See  id.  at  179-183  (testimony  of  A.  Westin) . 

96  See  Dept,  of  Justice,  Report  on  "Electronic  Record"  FOIA 
Issues,  11  FOIA  Update  No.  1 (Winter  1990) . 

97  See  Dept,  of  Justice  testimony  on  S.  1940  before  the  Senate 
Judiciary  Committee  (Apr.  30,  1992),  reprinted  in  Dept,  of 
Justice,  13  FOIA  Update  No.  3,  at  8-9  (Spring  1992) . 
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The  Development  of  Electronic  FOIA  Legislation 

In  the  meantime,  the  issues  of  electronic  access  were 
gaining  increased  significance  as  the  use  of  computer  technology 
by  the  federal  government  became  more  widespread.  In  its  first 
decade  of  computerization,  the  government's  computer  inventory 
went  from  one  computer,  ENIAC,  in  1945,  to  45  computers  in 
1955. 30  A decade  later,  in  1965,  the  number  of  federal  government 
computers  had  grown  to  1,826."  And  by  1986,  the  year  the  House 
issued  its  report  on  Congress'  first  hearings  on  electronic 
information  collection  and  dissemination,  the  number  mushroomed 
to  22,000  large  mainframe  computers.100  By  comparison,  the 
number  of  desktop,  or  microcomputers,  in  1986  was  roughly 
200, 000. 101  The  number  of  government  microcomputers  finally 
exceeded  one  million  by  19  8 9102 — the  year  Congress  held  its 
second  round  of  hearings  on  electronic  information  policies,  and 
one  full  year  ahead  of  government  computer-growth  projections.103 


See  S.  Rep.  272,  104th  Cong.,  2d  Sess.  8 (1996). 


99 


See  id. 


100  See  General  Services  Admin.  , Federal  Information  Resource 
Management,  Microcomputer  Survey  Report  (Sept.  1988). 

101  See  Informing  the  Nation,  supra  note  2,  at  49. 

102  See  General  Servs.  Admin.,  Federal  Equipment  Data  Center,  Automatic 
Data  Processing  Equipment  in  the  U.S.  Government  (Apr.  1990)  . 

103  The  Office  of  Technology  Assessment  projected  the  number  of 
microcomputers  to  reach  one  million  in  1990.  See  Informing  the 
Nation,  supra  note  2,  at  49. 


151 


Computer  use  by  the  federal  government  was  growing  even  faster 
than  the  government  expected. 

Senate  Origins  for  Electronic  Amendments 

Against  this  backdrop  of  rapid  computerization  and 
mounting  pressure  to  modernize  the  FOIA,  Vermont  Sen.  Patrick 
Leahy  introduced  legislation  on  Nov.  7,  1991,  to  clarify  how  the 
FOIA  should  be  applied  to  agency  records  in  electronic  form.104 
The  Electronic  Freedom  of  Information  Improvement  Act  of  1991 
included  electronically  recorded  and  stored  information  under 
the  FOIA  and  defined  the  term  "record"  for  the  first  time.105  The 
bill  also  suggested  procedural  changes  to  ease  agency  delays  in 
responding  to  FOIA  requests,  a problem  that  plagued  FOIA  users 
for  years.  A hearing  was  held  on  the  proposed  legislation  on 
April  30,  1992,  before  the  Subcommittee  on  Technology  and  the 
Law,  which  Leahy  chaired.106  Further  action  on  the  measure  by  the 


104  See  137  Cong.  Rec.  S16244-45  (daily  ed.  Nov.  7,  1991)  . See 
also  S.  Rep.  272,  104th  Cong.,  2d  Sess.  5 (1996). 

105  See  Hearing  Before  the  Subcommittee  on  Technology  and  the  Law 
of  the  Committee  on  the  Judiciary  of  the  United  States  Senate , 
The  Electronic  Freedom  of  Information  Improvement  Act , 102d 
Cong.,  2d  Sess.  (Apr.  30,  1992).  Under  Leahy's  proposal  to 
update  the  FOIA,  the  term  "record"  would  have  applied  to  "all 
books,  papers,  maps,  photographs,  data,  computer  programs, 
machine  readable  materials,  and  computerized,  digitized  and 
electronic  information  regardless  of  the  medium  by  which  it  is 
stored,  or  other  documentary  materials,  regardless  of  physical 
form  or  characteristics."  See  id.  at  162,  quoting  S.  1940,  Sec. 
7(1)  . 

106  See  id.  Testifying  before  the  Subcommittee  was  Steven  R. 
Schlesinger,  Director,  Office  of  Policy  Development,  Department 
of  Justice,  and  Daniel  Metcalfe,  Co-director,  Office  of 
Information  and  Privacy,  Department  of  Justice.  The  Subcommittee 
also  received  testimony  from  a panel  of  witnesses,  including 
Peter  Richard,  Editor  of  USA  Today,  appearing  on  behalf  of  the 
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102d  Congress  was  delayed  until  the  next  Congress,  at  which  time 
Leahy  introduced  a revised  version  of  the  proposal.107 

On  Nov.  23,  1993,  Leahy  introduced  The  Electronic  Freedom 
of  Information  Improvement  Act  of  1993,  and  the  Senate  Committee 
on  the  Judiciary  unanimously  approved  the  bill.108  The  Senate 
passed  it  by  unanimous  consent  on  Aug.  25,  19  9 4. 109  But  no  more 
action  was  taken  in  the  103rd  Congress  as  a result  of  Department 
of  Justice  opposition  to  certain  features  of  the  bill.110  Three 
years  after  Leahy  first  introduced  legislation  to  bring  the  FOIA 
into  the  digital  era,  the  federal  government  was  operating 
34,640  mainframe  computers  costing  from  $10,000  to  more  than  $1 
million  each.* * 111 

The  third  and  final  version  of  Senate-proposed  EFOIA 
legislation  was  introduced  by  Senators  Leahy,  Hank  Brown  and 


American  Newspaper  Publishers  Association,  the  American  Society 
of  Newspaper  Editors,  the  Society  of  Professional 
Journalists/Sigma  Delta  Chi,  the  National  Newspaper  Association, 
the  Reporters  Committee  for  Freedom  of  the  Press  and  several 
other  media  organizations. 

107  See  139  Cong.  Rec.  S17056-58  (daily  ed.  Nov.  23,  1993)  . See 
also  S.  Rep.  272,  104th  Cong.,  2d  Sess.  6. 


109  See  140  Cong.  Rec.  S12646-47  (daily  ed.  Aug.  25,  1994).  See 
also  S.  Rep.  272,  104th  Cong.,  2d  Sess.  6. 

110  Harold  C.  Relyea,  Freedom  of  Information  Revisited,  in  Peter 

HERNON,  CHARLES  R.  MCCLURE  AND  HAROLD  C.  RELYEA,  EDS.,  FEDERAL 
INFORMATION  POLICIES  IN  THE  1990s:  VIEWS  AND  PERSPECTIVES  18  9 (1996)  . 

111  See  also  S.  Rep.  272,  104th  Cong.,  2d  Sess.  6.  The 
government  used  25,250  small  mainframe  computers  (costing 
$10,000  to  $100,000  each);  8,500  medium  mainframes  (costing 
$100,000  to  $1  million  each);  and  890  large  computers  (more  than 
$1  million  each) . See  id. 
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John  Kerry  on  July  28,  1995. 112  The  Electronic  Freedom  of 
Information  Improvement  Act  of  1995  varied  slightly  from  the 
version  passed  by  the  Senate  in  the  103rd  Congress,  and  it  was 
unanimously  approved  by  the  Committee  on  the  Judiciary  on  April 
25,  1996. 113 

On  June  13  and  14,  1996,  the  House  Subcommittee  on 
Government  Management,  Information  and  Technology  of  the 
Committee  on  Government  Reform  and  Oversight  held  hearings  on 
Leahy's  bill.114  As  in  previous  hearings  on  proposed  electronic 
FOIA  amendments,  witnesses  included  representatives  of  the  news 
media,  professional  media  associations  and  public  interest 
groups  along  with  experts  on  FOIA  law.115 

Jane  E.  Kirtley,  Executive  Director  of  the  Reporters 
Committee  for  Freedom  of  the  Press,  said  the  FOIA  needed 
electronic  provisions  to  increase  the  public' s entitlement  to 
government  information  and  to  speed  the  delivery  of  the 


112  See  141  Cong.  Rec.  S10888-91  (daily  ed.  July  28,  1995).  See 
also  S.  Rep.  272,  104th  Cong.,  2d  Sess.  6. 

113  See  S.  Rep.  272,  104th  Cong.,  2d  Sess.  6. 

114  See  Hearing  Before  the  Subcommittee  on  Government  Management , 
Information , and  Technology  of  the  Committee  on  Government 
Reform  and  Oversight , House  of  Representatives , 104th  Cong.,  2d 
Sess.  (June  13  and  14,  1996) [hereinafter  June  13,  1996  House 
Hearings  and  June  14,  1996  House  Hearings] . 

115  Witnesses  included  Eileen  Welsom,  on  behalf  of  the  Society  of 
Professional  Journalists,  the  American  Society  of  Newspaper 
Editors,  and  the  Newspaper  Association  of  America;  Larry 
Klayman,  Chairman,  Judicial  Watch,  Inc.;  Jane  E.  Kirtley, 
Executive  Director,  Reporters  Committee  for  Freedom  of  the 
Press;  American  Spectator  reporter  Byron  York;  Robert  M. 

Gellman,  former  chief  counsel  in  the  103rd  Congress  to  the  House 
Government  Management,  Information  and  Technology  Subcommittee; 
and  Alan  R.  Adler,  former  legislative  counsel  to  the  American 
Civil  Liberties  Union.  See  id. 
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information.116  Kirtley  told  the  hearings  committee  of  a reporter 
who  had  routinely  viewed  a log  of  FOIA  requests  at  the 
Department  of  Health  and  Human  Services  but  was  told  she  could 
not  see  the  log  after  it  had  been  converted  to  electronic 
format.117  In  other  instances,  agencies  refused  FOIA  requests  by 
journalists  to  search  databases  for  easily  retrievable  records, 
arguing  that  to  do  so  would  create  a new  record.118  Also  agencies 
assessed  charges  for  databases  based  on  a cost-per-paper-item 
fee  rather  than  on  the  actual  and  cheaper  cost  of  copying  a disk 
or  tape.119  In  cases  of  paper  charges,  costs  can  be  exorbitant 
when  thousands  of  pages  may  be  involved.120  "It  is  unfortunate 
that  these  questions  arise,"  Kirtley  said.  "They  can  create 
unnecessary  roadblocks  to  the  release  of  valuable  information  of 
great  significance  to  the  public."121 

For  example,  she  recounted  how  the  Dayton  Daily  News  had 
to  spend  several  months  negotiating  with  the  Occupational  Safety 
and  Health  Administration  in  order  to  gain  access  to  the 
agency's  databases  of  workplace  accidents.  The  reporter  who 
examined  the  databases  found  discrepancies  in  the  way  the  agency 


See  June  13,  1996  House  Hearings , supra  note  114,  at  116.  The 
Reporters  Committee  is  an  association  of  reporters  and  editors 
that  provides  representation,  legal  guidance  and  research  in 
cases  involving  press  freedoms. 


117 

See 

id. 
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at  117. 
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See 
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See 
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Hearings , 
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responded  to  accidents,  and  in  the  monetary  values  the  agency 
assigned  to  human  lives.122  After  interviewing  victims  identified 
in  the  databases,  the  reporter  wrote  a series  of  stories,  which 
were  cited  in  congressional  hearings  and  which  helped  the  public 
evaluate  the  performance  of  OSHA.123 

Another  witness,  Alan  R.  Adler,  a FOIA  expert  and  former 
legislative  counsel  to  the  American  Civil  Liberties  Union, 
testified  that  the  Cox  newspapers  news  service  requested  from 
the  General  Service  Administration  an  inventory  of  nonmilitary 
government  aircraft.  The  GSA  refused  to  release  the  database, 
but  offered  instead  to  release  a copy  in  paper.  The  GSA  then 
sent  a "paper-dump"  of  thousands  of  pages  of  documents,  many  of 
which  included  indecipherable  computer  language.124  After  being 
sued  by  the  newspaper  chain,  a costly  option  that  most 
individuals  could  not  afford  on  their  own,  the  GSA  released  the 
electronic  records.125  There  are  particular  issues,  Adler  said, 
that  should  not  be  left  the  federal  courts  to  decide,  including 
questions  on: 

• How  to  handle  requests  for  records  in  particular 
electronic  formats.126 

• How  to  treat  computer  software  as  a "record."127 


122 

123 


See  id. 
See  id. 


124 


See  June  14,  1996  House  Hearings,  supra  note  114,  at  82. 
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• How  to  deal  with  questions  of  programming  for  searching 
and  processing  FOIA  requests.128 

The  House  Takes  Control  of  the  EFOIA 

A month  after  the  hearings,  on  July  12,  1996,  the  Leahy- 
initiated  EFOIA  bill  was  reintroduced  as  a House  bill  by  U.S. 
Rep.  Randy  Tate.129  The  bill  was  co-sponsored  by  U.S.  Reps. 

Steven  Horn,  Chairman  of  the  Subcommittee  on  Government 
Management,  Information  and  Technology;  and  subcommittee  members 
Carolyn  Maloney  and  Collin  Peterson.  After  certain  reporting 
requirements130  and  other  revisions  to  Leahy' s version  were  added 
to  the  House  bill,  the  House  Committee  on  Government  Reform  and 
Oversight  favorably  reported  it  to  the  House  of  Representatives 
by  a unanimous  vote  on  July  25,  1996. 131 

The  legislative  history  of  the  EFOIA  does  not  explain  why 
the  Leahy-sponsored  Senate  bill  was  taken  up  by  the  House  in 


127 


See  id. 


128 


See  id. 


123  See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.  14  (1996). 

130  Legislators  required  agencies  to  provide  certain  data  in 
order  to  give  the  public  and  Congress  clear  measures  of 
backlogs,  and  a means  of  monitoring  agency  progress  in 
responding  to  FOIA  requests  over  time.  See  H.R.  Rep.  795,  104th 
Cong.,  2d  Sess.  28-29  (1996).  Beginning  in  1998,  agencies  were 
required  to  report:  How  many  requests  have  not  been  resolved  to 
the  FOIA  requesters'  satisfaction?  What  is  the  median  number  of 
days  those  appeals  have  been  pending?  What  is  the  number  of 
requests  received  during  the  year,  and  the  number  of  requests 
processed  during  the  year?  What  is  the  median  number  of  days 
taken  to  process  requests  of  different  types?  What  is  the  volume 
of  requests  coming  into  the  agency  annually,  and  the  number  of 
requests  processed  by  the  agency  annually.  See  id. 


131 


See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.  14. 
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1996  and,  ultimately,  passed  as  a House  bill.  But  according  to 
Beryl  Howell,  General  Counsel  to  the  U.S.  Senate  Committee  on 
the  Judiciary  and  the  principal  drafter  of  the  statute,  some 
Republican  House  members  had  objections  to  the  Senate  version 
shepherded  by  Democrat  Leahy, 132  and  the  political  climate  had 
changed  since  Leahy  first  introduced  the  legislation.  Leahy  was 
now  in  the  minority  party  of  the  104th  Congress,  and  he  no 
longer  chaired  the  Subcommittee  on  Technology  and  the  Law,  which 
had  jurisdiction  over  FOIA  legislation.  Without  the  support  of 
the  Republican  controlled  House,  Leahy  and  other  EFOIA 
supporters  believed  that  efforts  to  enact  EFOIA  legislation 
could  be  doomed  for  a fourth  time.133  So  with  Leahy's 
cooperation,  U.S.  Reps.  Horn,  Maloney  and  Peterson  took  control 
of  the  bill  to  expedite  the  changes  and  thus  ensure  passage  of 
the  legislation  in  19  9 6. 134  Included  among  the  House  revisions 
were : 

• Eliminating  a proposed  incentive  that  would  allow  an 
agency  to  retain  half  of  all  FOIA  fees  if  the  agency 
fulfilled  FOIA-policy  expectations  for  full  disclosure 
within  required  time  limits.135 


132  Author's  interview  with  Beryl  Howell  in  Washington,  D.C., 
August  10,  1998.  Howell's  account  of  these  events  comports  with 
accounts  provided  in  interviews  with  Robert  Gellman,  former 
chief  counsel  to  the  House  Government  Operations  Subcommittee  on 
Information,  Justice,  Transportation  and  Agriculture,  and  Harry 
Hammitt,  a FOIA  expert  and  editor  of  Access  Reports,  a publication 
that  concentrates  on  freedom  of  information  issues. 


134 


See  id. 
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• Including  a new  requirement  that  agencies  prepare  annual 
reports  disclosing  information  on  the  extent  of  FOIA 
use,  such  as  the  number  of  FOIA  requests  and  backlogs.136 

• Including  language  stating  that  an  agency  "shall  make 
reasonable  efforts  to  search  for  the  records  in 
electronic  form  or  format,  except  when  such  efforts 
would  significantly  interfere  with  the  operation  of  the 
agency's  automated  information  system."137 

The  legislative  history  of  the  EFOIA  shows  that  the  main 
concern  of  its  supporters  in  both  the  House  and  Senate,  and  on 
both  sides  of  the  political  aisle,  was  that  FOIA  policy  of  full 
disclosure  should  apply  to  electronically  recorded  and  stored 
information  in  the  same  way  the  statute  applies  to  paper 
records,  film,  microfiche  and  other  nonelectronic  systems. 
"Access  should  be  the  same  whether  (records)  are  on  a piece  of 
paper  or  a computer  hard  drive,"138  Senator  Leahy  told  the  House 
committee.  House  Speaker  Newt  Gingrich  said  he  supported 
electronic  amendments  to  the  FOIA  because  "electronic 
information  is  the  same  as  printed  information,"  and,  therefore, 
FOIA  requesters  ought  to  have  equal  rights  of  access  to  paper  or 
electronic  formats.139 


135 

136 

137 

138 


See  id. 

See  Pub.  L.  104-231,  110  Stat.  3048,  § 10  (1996). 
See  id.  at  Sec.  5(C). 

See  H.R.  REP.  795,  104th  Cong.,  2d  Sess.  16. 


139 


See  June  13,  1996  House  Hearings,  supra  note  114,  at  10. 
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In  addition  to  electronic-access  provisions,  FOIA  users 
were  also  concerned  about  easing  the  serious  backlogs  and  delays 
that  frustrated  FOIA  users  for  years.  These  issues  are  beyond 
the  scope  of  this  dissertation,  but  a brief  summary  of  the 
problems  is  helpful  to  understand  all  the  factors  that  created 
pressure  for  changing  the  FOIA.  For  example,  agency  reports  on 
FOIA  operations  showed  that  in  1992,  600,000  requests  were 
filed — 100,000  with  the  Department  of  Justice  alone.140  In  1996, 
the  FBI  said  it  had  a 4 -year-backlog  in  responding  to  FOIA 
requests . 141 

"Long  delays  in  access  can  mean  no  access  at  all,"  Leahy 
said.142  He  said  that  few  agencies  actually  respond  to  FOIA 
requests  within  the  10-day  limit  required  by  law.  "One  of  the 
biggest  frustrations  with  the  Freedom  of  Information  Act  is  that 
deadlines  are  rarely  met,"  said  Rep.  Peterson,  one  of  the  House 
members  who  helped  push  the  EFOIA  through.142  Although  backlogs 
had  become  commonplace,  not  all  the  blame  should  rest  with  the 
agencies,  a former  government  official  pointed  out.  Carl  Stern, 
a former  NBC  correspondent  who  for  a time  was  head  of  the  Public 
Affairs  Office  at  the  Justice  Department,  told  the  American 
Society  of  Access  Professionals  on  Nov.  21,  1996,  that  agencies 


See  H.R.  REP.  795,  104th  Cong.,  2d  Sess.  12. 

141  See  June  13,  1996  House  Hearings,  supra  note  114,  at  1 
(opening  statement  by  U.S.  Rep.  Steven  Horn). 

142  See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.  16. 


143 


Id. 
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are  constantly  barraged  with  requests.144  He  said  some  requests 
ran  up  to  13  pages  in  length  and  could  include  more  than  100 
subparts,  which  suggested  that  requesters  were  overloading  the 
system.  He  said  the  FBI  was  given  179  new  FOIA  positions, 
bringing  the  department's  total  FOIA  staff  to  770.  Stern 
characterized  efforts  of  staff  at  the  Justice  Department  to  meet 
the  heavy  demand  for  FOIA  requests  as  "bailing  with  a soup 

^ ^ ^ /#145 

spoon . 

For  these  reasons,  the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996  also  included  procedural  and 
administrative  adjustments  designed  to  help  streamline  the  FOIA 
request  system  and  ease  the  persistent  problem  of  backlogs.140 


See  Editorial,  Access  Reports,  Vol.  22,  Nov.  20.  1996. 
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See  id. 


146  See  Pub.  L.  104-231,  110  Stat.  3048,  §§  1-12  (1996) (amending 
sections  of  5 U.S.C.  § 552).  Ensuring  a timely  response  to 
requests  is  the  focus  of  several  procedural  changes  in  how  the 
government  handles  FOIA  requests : 

Multitrack  processing : The  EFOIA  authorizes  agencies  to 
establish  multitrack  processing  systems  for  requests,  based  on 
the  amount  of  time  the  agency  requires  to  provide  the 
information  and  the  timeliness  needs  of  the  requester.  See  id., 
at  Sec.  7,  amending  5 U.S.C.  § 552(a)(6).  This  provision  directs 
agencies  to  establish  procedures  for  processing  requests  of 
various  complexity  on  different  tracks.  According  to  a House 
report  that  accompanied  the  legislation,  this  system  will  allow 
agencies  to  more  quickly  complete  simpler  requests  and  also 
provide  requesters  with  incentive  to  frame  narrow  requests.  See 
H.R.  Rep.  No.  795,  104th  Cong.,  2d  Sess.  18  (1996). 

Expedited  Processing:  Under  the  new  law,  agencies  are 
required  to  consider  special  requests  for  expedited  access.  See 
Pub.  L.  104-231,  110  Stat.  3048,  at  Sec.  8,  amending  5 U.S.C.  § 
552(a)(6).  The  expedited-processing  provision  gives  priority  to 
two  categories  of  requesters.  The  first  category  comprises  those 
who  would  face  significant  harm  if  they  fail  to  obtain 
information  in  a timely  manner,  including  an  imminent  threat  to 
life  or  physical  safety.  See  id.,  at  Sec.  8(a).  The  second 
category  applies  to  the  news  media  and  other  requesters 
"primarily  engaged  in  the  dissemination  of  information  to  the 
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The  EFOIA' s Electronic  Provisions 

The  FOIA' s 1996  electronic  amendments  substantially 
modified  and  enhanced  the  dual  purposes  of  the  statute147 — namely 
to  grant  a right  of  public  access  to  government  information148 
and  to  require  federal  agencies  to  disseminate  certain 
information  to  the  public.149 


public,  and  involving  compelling  urgency  to  inform  the  public." 
Id.  Although  the  expedited  access  provision  does  not  refer 
specifically  to  "news  media,"  FOIA  experts  such  as  Robert 
Gellman  and  Harry  A.  Hammitt,  and  Jane  E.  Kirtley,  Executive 
Director,  The  Reporters  Committee  for  Freedom  of  the  Press, 
consider  this  provision  to  be  tailored  specifically  to 
journalists . 

Deadlines : EFOIA  legislation  extends  the  deadline  to  20 
work  days  for  an  agency  to  determine  whether  it  will  comply  with 
an  information  request.  Previously  agencies  needed  to  respond 
within  10  work  days.  See  id .,  at  Sec.  8(b). 

Agency  Backlogs : The  1996  amendment  reinforces  the 
requirement  that  agencies  must  respond  to  requests  on  time. 

Under  EFOIA,  agencies  can  no  longer  delay  responses  to  FOIA 
requests  by  citing  "exceptional  circumstances"  simply  because 
the  delay  results  from  a predictable  agency  workload.  See  id., 
at  Sec.  7 (c) (ii) . 

147  See  5 U.S.C.  § 552  (1994).  See  also  Henry  H.  Perritt,  Jr., 
Electronic  Freedom  of  Information,  50  Admin.  L.  R.  391,  392 
(1998) 

148  See  id.  at  § 552(a)  (3).  Agencies  may  withhold  access  to 
information  if  the  requested  materials  fall  under  any  of  nine 
exemptions  to  the  statute.  See  id.  at  § 552(b) (l)-(9). 

149  Agencies  must  publish  substantive  rules;  statements  of 
general  policy;  information  on  agency  organization;  and  rules  of 
procedure  in  the  Federal  Register.  See  id.  § 552(a)(1). 
Additionally,  agencies  must  make  final  adjudicative  opinions, 
and  administrative  staff  manuals  and  instructions  available  for 
public  inspection  and  copying.  See  id.  § 552(a) (2) . 


162 


Issues  of  Electronic  Access  Resolved 


The  EFOIA  established  that  the  rules  for  public  access  to 
information  held  by  executive-branch  agencies  apply  equally  to 
electronic  records  and  paper  records,  regardless  of  the  form 
they  are  stored  in.150  The  1996  amendments  state  that  a "record" 
and  "any  other  term"  used  in  reference  to  information  includes 
"any  information  that  would  be  an  agency  record  subject  to  the 
requirements"  of  the  FOIA  "if  maintained  by  an  agency  in  any 
format,  including  an  electronic  format."151  The  format  in  which 
data  are  maintained  is  not  relevant  under  the  FOIA.  Computer 
databases,  tapes,  computer  disks,  CD-ROMs,  and  all  other  digital 
or  electronic  media  are  records  under  the  statute.152  Further,  a 
search  request  for  electronic  records  using  software  is  to  be 
treated  the  same  as  a paper  search.153 

The  amendments  define  the  term  "search"  as  a "review, 
manually  or  by  automated  means,"  of  agency  records  "for  the 
purpose  of  locating  those  records"  to  comply  with  a request.154 
Agencies  are  directed  to  make  "reasonable  efforts  to  search  for 
the  records  in  electronic  form  or  format."155  An  electronic 
search  is  not  required  if  such  efforts  "would  significantly 


15U  See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.,  pt.  IV  (B)  , Sec.  3, 
at  19  (1996) . 


151 

152 

153 

154 


See  id. 
See  id. , 
See  id. , 
See  id. 


at  19-20. 

Sec.  5,  at  22. 


155 


See  id. 
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interfere  with  the  operations  of  the  agency  or  the  agency' s use 
of  its  computers."156  And  when  agencies  delete  parts  of  an 
electronic  record,  because  the  information  is  determined  to  fall 
within  one  of  the  listed  exemptions, 157  agencies  are  required, 
where  ''technically  feasible,"  to  note  the  location  and  the 
extent  of  an  deletions  made  on  an  electronic  record.158 

In  making  records  available  under  the  EFOIA,  the  statute 
clarifies  that  agencies  must  make  reasonable  efforts  to  provide 
them  in  the  form  requested,  including  requests  for  the 
electronic  form  of  records  if  the  agency  can  readily  reproduce 
the  records  in  that  form.159  The  amendments  are  not  all  favorable 
to  FOIA  requesters,  allowing  courts  to  defer  to  agency 
determinations  on  a number  of  technical  issues.160  For  example, 
the  computerized  search  provision  does  not  define  "reasonable 
effort,"161  and  agencies  can  decide  if  a computerized  search 
would  "significantly  interfere"  with  the  operation  of  the 
agency's  automated  system.162  Additionally,  courts  must  accord 


156 


Id. 


15  See  5 U.S.C.  §§  552(b)  (1-9). 

158  See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.  , pt . IV  (B)  , Sec.  4, 
at  21,  and  Sec.  9,  at  27. 

159  See  id.,  Sec.  5,  at  21.  See  also  5 U.S.C.  § 552  (a)(3). 

160  See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.,  pt . IV  (B)  , Sec.  6, 

at  22.  See  also  Michael  E.  Tankersley,  How  the  Electronic 
Freedom  of  Information  Act  Amendments  of  1996  Update  Public 
Access  for  the  Information  Age,  50  Admin.  L.  R.  421,  439  (1998). 

161  See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.,  pt . IV  (B)  , Sec.  5, 

at  22 . 


162 


See  id. 
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substantial  weight  to  an  agency  conclusion  that  it  cannot  make 
records  available  in  a particular  format  on  the  grounds  that  the 
material  is  not  "readily  reproducible"  by  the  agency  in  the 
requested  format.163  This  deference  also  applies  to  an  agency's 
determination  that  it  is  not  "technically  feasible"  to  indicate 
the  extent  of  electronically  redacted  material.164 

In  crafting  two  of  the  EFOIA' s most  significant  electronic 
access  provisions.  Congress  overrode  two  federal  court  rulings 
that  for  years  had  been  cited  by  agencies  and  the  Department  of 
Justice  as  precedent  to  justify  withholding  electronic 
records.165  In  EFOIA  Section  3,  which  provides  that  agencies  must 
consider  requests  for  electronic  records  in  the  same  way  they 
consider  paper  records,166  the  EFOIA  repudiated  the  Ninth 
Circuit's  1976  ruling  in  SDC  Development  Corp.  v.  Mathews . 167  In 
this  case,  the  Ninth  Circuit  held  that  medical  databases  stored 
in  a computer  data  bank  by  a federal  agency  do  not  qualify  as 
"agency  records"  for  the  purposes  of  the  FOIA.168  Section  5 of 
the  EFOIA,  which  requires  agencies  to  provide  records  in  a form 


163 


See  id. , 


Sec.  6,  at  22. 


164 


See  id. 


165  See  Dismukes  v.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984)  and  SDC  Development  Corp.  v.  Mathews,  542  F.  2d 
1116  (9th  Cir.  1976) . 

166  See  H.R.  REP.  795,  104th  Cong.,  2d  Sess. , pt . IV  (B)  , Sec.  3, 
at  19-20  (1996)  . 

167  542  F.  2d  1116. 


168 


See  id.  SDC  v.  Mathews  is  discussed  in  detail  in  Chapter  4. 
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or  format  selected  by  the  requester, 169  overrode  Dismukes  v. 

Dept,  of  the  Interior.110  In  Dismukes,  the  District  Court  for  the 
District  of  Columbia  held  in  1984  that  an  agency  has  no 
obligation  to  comply  with  a FOIA  requester' s electronic-format 
preference . 171 

Electronic  Dissemination  of  Information  Mandated 

In  addition  to  the  electronic  access  provisions,  the  1996 
amendments  include  a number  of  affirmative  electronic 
dissemination  requirements  for  online  publication  of  several 
categories  of  agency  information.  Until  the  EFOIA  was  enacted, 
there  were  at  least  two  federal  statutes  that  required  that 
limited  categories  of  agency  records  be  made  available  online — 
the  1986  Emergency  Planning  and  Community  Right-to-Know  Act,172 
and  the  Government  Printing  Office  Electronic  Information  Access 
Enhancement  Act  of  19 93. 173 

Before  the  EFOIA  was  enacted,  agencies  already  were 
required  to  publish  in  the  Federal  Register  such  records  as 
substantive  agency  rules,  statements  of  agency  policy  and 
descriptions  of  agency  organization.174  Under  the  EFOIA,  such 


See  H.R.  Rep.  795,  104th  Cong.,  2d  Sess. , pt . IV  (B) , Sec.  5, 
at  21-22  (1996) . 

170  6 0 3 F.Supp.  760. 

171  See  id.  Dismukes  is  discussed  in  detail  in  Chapter  4. 

172  See  Pub.  L.  No.  99-499  § 313  (j),  100  Stat.  1745  (1986). 

173  See  44  U.S.C.  § 4101  (1994).  See  supra  discussion  in  text. 


174 


See  supra  note  149. 
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materials  created  on  or  after  November  1,  1996,  now  must  also  be 
disseminated  on  the  Internet.175  Additionally,  the  EFOIA  expanded 
the  category  of  records,  and  information  about  records,  that 
must  be  made  available  online.  Now  agencies  must  go  online  with 
frequently  requested  records  and  records  on  popular  topics,  such 
as  the  assassinations  of  public  figures,  which  likely  will  be 
the  subject  of  requests  in  the  future.176  Dissemination  by 
"computer  telecommunications"  is  preferred,  but  if  an  agency 
does  not  have  the  means  to  accommodate  this  method,  alternative 
electronic  distribution  can  be  substituted,  such  as  CD-ROM  or 
diskette.177  All  materials  must  be  made  available  in  hard  copy. 

Under  the  theory  of  avoiding  duplication  of  services, 
agencies  also  must  provide  an  online  index  of  all  frequently 
disclosed  information  that  might  be  subject  to  additional 
requests  in  the  future,  such  as  information  on  assassinations  of 
public  figures.178  These  indices  will  be  available  in  traditional 
agency  "reading  rooms,"  but  also  they  must  be  made  available 
online  through  computer  telecommunications  by  December  31, 

1999. 179  Such  online  access  would  reduce  the  number  of  requests 
for  the  same  records,  which  often  require  separate  agency 


175 

at 

176 

177 

178 


See  H.R 
20-21. 

See  id. 

See  id. 

See  id. 


Rep. 


795, 


104th  Cong.,  2d  Sess.,  pt . IV(B),  Sec.  4, 


179 


See  id. 
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responses,  and  would  free  agency  resources  to  comply  with  new 
FOIA  requests.180 

The  EFOIA  also  contains  new  electronic  reporting 
requirements  that  now  allow  for  improved  evaluation  of  FOIA 
operations.101  The  EFOIA  directs  agencies  to  electronically 
disseminate  annual  reports  that  disclose  information  on  FOIA 
use,  including  the  exact  number  of  agency  FOIA  requests 
received;  the  length  of  request  backlogs;  the  average  time  it 
takes  to  comply  with  a request;  the  number  of  requests  rejected; 
the  number  of  requester  appeals  filed;  the  amount  of  fees 
collected  for  processing  requests;  and  the  number  of  agency 
staff  members  used  to  process  requests.182 

Agencies  also  must  prepare  guides  on  how  to  request 
records  under  the  FOIA.181  A guide  should  provide  an  index  of  all 
major  information  systems  of  the  agency,  a description  of  major 
record  locator  systems  maintained  by  the  agency,  and  a handbook 
for  obtaining  various  categories  of  public  information  from  an 

184 

agency. 


Conclusion 


Federal  information  policy,  as  applied  to  electronic 
systems  and  new-media  products,  has  been  evolving  since  the  mid 
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10, 

182 


See  id. 

See  H.R. 
at  27  . 

See  id. , 


REP.  795,  104th  Cong., 
at  27-28. 


2d  Sess . , 


pt.  IV  (B),  Sec. 
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See  id.,  Sec.  11,  at  29. 
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1980s.  Arguably,  the  congressional  response  to  formulating 
computerization  policy  has  been  slow.  According  to  Professor 
Westin,  who  conducted  the  first  published  survey  on  how 
computerization  affected  public  access,  computers  already  had 
revolutionized  data  processing  by  1970.  Yet  Congress  did  not 
hold  hearings  on  electronic  information  policy  until  1985.  And 
it  was  not  until  1989  that  Congress  held  hearings  specifically 
aimed  at  the  impact  of  technology  on  public  access  to  government 
information  and  the  Freedom  of  Information  Act. 

The  overriding  concern  of  early  information  policy,  as 
articulated  in  the  Paperwork  Reduction  Act  of  1980  and  in  OMB 
Circular-130  five  years  later,  was  to  streamline  government  and 
improve  efficiency.  Until  1986,  little,  if  any,  attention  was 
paid  by  Congress  or  government  bureaucrats  to  harnessing  the 
power  of  technology  in  order  to  enhance  the  ability  of  citizens 
to  know  what  the  government  is  doing,  a bedrock  principle  of 
democracy. 

A groundbreaking  1986  House  report  concluded  it  was 
necessary  to  formulate  a policy  to  ensure  that  government 
information — data  compiled  using  tax  funds  and  not  classified  or 
otherwise  exempt  from  disclosure — remain  in  the  public  domain. 
That  report  provided  the  foundation  for  change  because  it 
represented  congressional  recognition  of  serious  problems,  which 
previously  had  been  voiced  mainly  by  scholars,  the  news  media 
and  FOIA  users.  Finally,  a decade  later.  Congress  passed  the 
Electronic  Freedom  of  Information  Act  Amendments  of  1996. 


184 


See  id. 


The  remaining  chapters  of  this  dissertation  will  examine 
the  effectiveness  and  consequences  of  the  EFOIA  to  date.  The 
next  chapter  will  concentrate  on  the  computer-age  economics  of 
freedom  of  information  within  the  framework  of  the  FOIA' s 


central  purpose. 


CHAPTER  6 

PAYING  THE  PRICE  OF  MAINTAINING  AN  OPEN  SOCIETY 

Introduction 

After  five  years  of  congressional  hearings,  floor  debates 
and  compromises,1  the  Electronic  Freedom  of  Information  Act 
Amendments  (EFOIA) 2 became  law  on  October  2,  1996. 3 In  enacting 
the  EFOIA,  Congress  clarified  that  the  Freedom  of  Information 
Act  of  1966  ( FOIA) 4 applied  equally  to  agency  records  maintained 
in  electronic  formats  as  well  as  in  paper  formats.5  These 
electronic  provisions  were  necessary  to  help  ensure  compliance 
with  the  statute  because  some  federal  agencies  withheld 
computerized  information  on  the  grounds  that  computer  readable 
records  did  not  fall  under  the  Act's  disclosure  requirements.6 


1 In  1991  Sen.  Patrick  Leahy  introduced  the  Electronic  Freedom 
of  Information  Improvement  Act.  See  Senate  Hearing  Before  the 
Subcommittee  on  Technology  and  the  Law  of  the  Committee  on  the 
Judiciary.  See  S.  Rep.  No.  1940,  102d  Cong.,  2d  Sess.  (1992); 

See  also  H.R.  Rep.  No.  795,  104th  Cong.,  2d  Sess.  14  (1996). 

/ 

* See  Pub.  L.  No.  104-231,  110  Stat.  3048,  §§  1-12  (1996) 
(amending  various  sections  of  5 U.S.C.  § 552). 

3 On  September  20,  1996,  Congress  presented  the  Electronic 
Freedom  of  Information  Act  Amendments  to  President  Clinton  for 
his  signature.  He  signed  the  bill  into  law  on  October  2,  1996. 

4 See  5 U.S.C.  § 552  (1994). 

J See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  11.  Congress  also 
made  a number  of  administrative  and  procedural  changes  to  help 
ease  serious  delays  and  backlogs  in  government  responses  to  FOIA 
requests,  but  these  provisions,  as  explained  earlier,  are  beyond 

the  scope  of  this  dissertation.  See  id.  at  13-14. 
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In  addition  to  improving  the  function  of  agency- 
responsiveness,  the  EFOIA  also  enhanced  the  function  of 
affirmative  agency  disclosure  by  requiring  electronic 
dissemination  via  the  Internet  of  certain  government  information 
such  as  agency  annual  reports,  statements  of  agency  policy, 
agency  adjudicative  opinions  and  previously  released  records  on 
frequently  requested  topics  such  as  the  assassinations  of  public 
figures .6  7 

Chapters  1 through  5 of  this  dissertation  examined  the 
role  of  the  Freedom  of  Information  Act  in  terms  of  its 
contribution  to  advancing  democratic  principles  and  in  the 


6 See,  e.g.,  Baizer  v.  U.S.  Dept,  of  the  Air  Force,  887  F.Supp. 
225  (N.D.Cal.  1995) (holding  that  a database  of  Supreme  Court 
cases  maintained  by  the  Department  of  the  Air  Force  is  not  an 
agency  record  under  the  FOIA) ; Coalition  for  Alternatives  in 
Nutrition  & Health  Care,  Inc.  v.  FDA,  No.  90  Civ.  1025,  1991 
U.S.  Dist.  LEXIS  71  (D.D.C.  Jan.  4,  1991)  (holding  that  the  FDA 
could  determine  the  form  in  which  to  provide  records  subject  to 
the  FOIA) ; National  Security  Archives  v.  CIA,  Civ.  No.  88-119 
(D.D.C.  July  26,  1988) (holding  that  the  CIA  was  not  required  to 
make  records  available  in  a database  format  after  the  agency 
provided  the  FOIA  requester  with  the  information  in  a computer 
printout);  Kele  v.  U.S.  Parole  Commission,  D.C.  Civil  Action  No. 
85-4058  (D.D.C.  Oct.  31,  1986)  (holding  that  agencies  are  not 
required  to  create  a computer  program  to  respond  to  requests 
pursuant  to  the  FOIA);  Clarke  v.  U.S.  Dept,  of  the  Treasury,  No. 
84-1873,  1986  U.S.  Dist.  LEXIS  29989,  at  ***2-3  (E.D.  Penn.  Jan. 
24,  1986) (holding  that  there  is  no  requirement  that  records  be 
created  or  data  processed  in  a format  other  than  that  required 
for  governmental  purposes  under  the  FOIA);  Dismukes  v.  Dept,  of 
the  Interior,  603  F.Supp.  760  (D.D.C.  1984) (holding  that  an 
agency  may  determine  the  format  in  which  to  release  disclosable 
records);  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116  (9th 
Cir.  1976) (holding  that  a medical  database  created  by  a 
government  agency  is  not  an  agency  record  for  the  purposes  of 
the  FOIA) . 

7 See  Pub.  L.  No.  104-231,  110  Stat.  3048,  §§  4,  10  & 11  (1996) 
(amending  5 U.S.C.  § 552(a)(2),  § 552(e)  & adding  § 552(g)).  See 
also  H.R.  Rep.  795,  104th  Cong.,  2d  Sess. , pt . IV(B),  Sec.  4,  at 
19-20. 
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overall  scheme  of  federal  information  policy.  These  chapters 
also  discussed  the  legislative  histories  of  the  Act  and  the  1996 
electronic  amendments,  and  explained  what  the  electronic 
amendments  add  to  the  statute. 

The  general  function  of  Chapters  6 through  8 is  to 
evaluate  the  EFOIA  compliance  and  performance  in  various 
respects.  The  purpose  of  this  chapter  is  to  shed  light  on  one  of 
the  EFOIA' s most  significant  provisions,  Section  3. 8 EFOIA 
Section  3 defined  the  term  "record"  for  the  first  time  in  the 
Act's  history  and  also  repudiated  a 20-year-old  Ninth  Circuit 
ruling  that  had  barred  access  to  certain  types  of  government 
databases.9  The  implications  of  EFOIA  Section  3 pertain  to 
government  data  collection,  the  economics  of  public  access  to 
government  information  and  to  the  very  scope  of  the  Act  in  the 
future.  Before  examining  these  important  issues,  it  would  be 
helpful  first  to  review  the  statute's  underlying  policy  of  full 
disclosure, 10  which  lies  at  the  heart  of  all  the  EFOIA' s 
electronic  provisions.11 


See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3 (1996) (amending 
subsection  (f)  of  5 U.S.C.  § 552).  Section  3 is  entitled 
Application  of  Requirements  to  Electronic  Format  Information. 

The  EFOIA  comprises  12  sections  in  all,  10  of  which  directly  or 
indirectly  address  issues  pertaining  to  the  recording,  storage 
and  disclosure  of  electronic  records.  See  id.  §§  1-6  and  §§  9- 
12.  Sections  7 and  8 concern  administrative  and  procedural 
changes  that  deal  with  delays  in  processing  FOIA  requests  and 
backlogs.  See  id.  §§  7,  8. 

9 See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3.  This  section 
overrode  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116  (9th 
Cir.  1976). 

10  This  policy  of  full  disclosure  is  subject  to  the  previously 
discussed  nine  exemptions,  under  which  federal  agencies  may 
withhold  information.  See  5 U.S.C.  §§  552(b) (1-9). 
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A Policy  of  Full  Disclosure 

The  broad  policy  of  full  disclosure  that  undergirds  the 
original  Freedom  of  Information  Act  of  196612  has  been 
strengthened  by  Congress  in  the  statute's  subsequent  amendments. 
Congress  amended  the  FOIA  in  significant  respects  four  times 
since  the  law  was  enacted — in  1974,  1976,  1986  and,  most 
recently,  in  1996  with  the  EFOIA. 


See  S.  Rep.  No.  813,  89th  Cong.  1st.  Sess.  (1965),  reprinted 
in  Freedom  of  Information  Act  Source  Book:  Legislative  Materials,  Cases, 
Articles,  at  3 6 (1974)  [hereinafter  The  FOIA  Source  Book]  . The  FOIA 
Source  Book  of  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  is  a 
primary  source  for  the  legislative  history  of  the  FOIA.  Sen. 
Edward  V.  Long,  who  prepared  this  report,  said  that  when  "one 
. . . considers  the  hundreds  of  departments,  branches,  and 

agencies  which  are  not  directly  responsible  to  the  people 
. . . , one  begins  to  under  stand  the  great  importance  of  having 

an  information  policy  of  full  disclosure."  See  id.  at  38.  See 
also  H.R.  REP.  No.  1497,  89th  Cong.,  2d  Sess.  (1966),  reprinted 
in  The  FOIA  Source  Book,  at  22  The  FOIA  "provides  the  necessary 
machinery  to  assure  the  availability  of  Government  information 
necessary  to  an  informed  electorate."  See  id.  at  33. 

The  Supreme  Court  also  has  affirmed  the  FOIA' s policy 
favoring  disclosure.  See,  e.g.,  NLRB  v.  Robbins  Tire  & Rubber 
Co.,  437  U.S.  214,  220  (1978);  EPA  v.  Mink,  410  U.S.  73,  80 
(1973);  U.S.  Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  352,  361 
(1976).  But  see  U.S.  Dept,  of  Defense  v.  FLRA,  114  S.  Ct . 1006, 
1012  (1994),  and  U.S.  Dept,  of  Justice  v.  Reporters  Committee 
for  Freedom  of  the  Press,  489  U.S.  749,  755  (1989).  An  apparent 
change  in  the  Court's  philosophy  turned  on  its  holding  in 
Reporters  Committee,  which  narrowly  defined  the  FOIA' s "core 
purpose."  The  resulting  "core  purpose"  debate,  and  the 
consequences  of  the  Reporters  Committee  decision,  will  be 
discussed  later  in  this  chapter. 

The  statute's  broad  policy  of  full  disclosure  is  limited 
only  by  the  nine  exemptions.  See  5 U.S.C.  §§  552(b) (1-9). 
Further,  the  Court  has  held  the  exemptions  must  be  narrowly 
construed.  See  U.S.  Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  at 
361. 


12 


See  5 U.S.C.  § 552  (1966). 


174 


Congress  fortified  the  statute  in  1974  because  there  was  a 
general  reluctance  by  agencies  to  comply  with  the  law' s policy 
of  full  disclosure.13  In  particular,  the  1974  amendments 
authorized  federal  judges  to  conduct  in  camera  review  of 
classified  information  in  order  to  confirm  that  the  requested 
materials  actually  fell  within  the  guidelines  of  Exemption  1, 
the  national  security  exemption.14  Previously,  even  the  courts 
could  not  review  the  information  that  the  government  sought  to 
withhold.  Judges  had  to  take  the  government's  word — in  the  form 
of  af f idavits--that  the  requested  information  was  indeed  subject 
to  classification.  Congress  changed  this  practice  by  revising 
Exemption  1 . The  national  security  exemption  was  amended  in 
direct  response  to  a 1973  Supreme  Court  decision  in  EPA  v.  Mink15 
in  which  the  Court  interpreted  Exemption  1 broadly  and  held  that 
classified  documents  were  exempt  from  judicial  review.16  Congress 
overrode  Mink  because  legislators  believed  the  Court's  ruling 
conflicted  with  the  FOIA' s general  philosophy  of  full 
disclosure . 17 


See  Letter  from  Sen.  Edward  M.  Kennedy  to  Sen.  James  0. 
Eastland,  chairman,  Senate  Committee  on  the  Judiciary,  reprinted 
in  THE  FOIA  SOURCE  BOOK,  see  supra  note  11,  at  III. 

14  See  5 U.S.C.  § 552(b) (1) (B) . Guidelines  for  classif ication  are 
established  by  presidential  Executive  Order.  Exemption  1 is  the 
only  exemption  whose  withholding  criteria  are  not  set  by 
Congress . 

15  See  401  U.S.  73  (1973)  . 

16  See  id.  at  84. 

17  See  H.R.  Rep.  No.  1380,  93d  Cong.,  2d  Sess.  11-12  and  S.  Rep. 
No.  1200,  93d  Cong.  2d  Sess.  12  (1974). 
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The  1974  amendments  also  required  agencies  to  issue 
regulations  making  fee  charges  uniform  because  some  agencies 
arbitrarily  used  excessive  fees  to  discourage  FOIA  use.18  The 
legislative  history  of  the  1974  amendments  shows  that  Congress 
specifically  intended  that  the  fee  adjustments  help  further  the 
statute's  broad  policy  of  full  disclosure.19  As  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  noted  a few  years  later,  the 
amendment  liberalized  fees  so  that  FOIA  charges  could  not  be 
used  to  discourage  requests  for  information  or  to  create 
obstacles  to  disclosure.20 

Similarly,  Congress  overrode  another  Supreme  Court  FOIA 
decision  in  1976  because  legislators  believed  the  ruling 
conflicted  with  the  FOIA' s disclosure  policy.21  In  deciding 
Administrator,  FAA  v.  Robertson,22  the  Court  held  in  1975  that 
the  FAA  administrator  possessed  wide  discretion  to  withhold 
requested  government  records  under  Exemption  3 . 23  This  exemption 
provides  that  the  FOIA  does  not  apply  to  information  exempted  by 


See  H.R.  REP.  No.  1419,  92d  Cong.,  2d  Sess.  14  (1972). 

19  See  S.  REP.  No.  1200,  93d  Cong.,  2d  Sess.  (1974). 

20  See  Long  v.  Internal  Revenue  Service,  596  F.2d  362,  366-67 
(1979)  (holding  that  the  expenses  of  editing  computerized  records 
cannot  justify  an  agency's  decision  to  refuse  to  segregate 
disclosable  materials  subject  to  the  FOIA) . 

21  See  Administrator,  FAA  v.  Robertson,  422  U.S.  255  (1975). 

22  See  id. 


23 


See  id.  at  266-67. 
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non-FOIA  federal  statutes.24  Congress  said  it  disagreed  with  the 
Court's  broad  construction  of  Exemption  3 because  the  Court's 
interpretation  allowed  an  agency  administrator  too  much 
discretion  to  withhold  information.25  As  a result.  Congress 
revised  Exemption  3 to  create  guidelines  that  strictly  limit  an 
agency  executive's  discretion  to  withhold  information.26  By 
explicitly  restricting  agency  discretion  to  withhold 
information.  Congress  again  reinforced  the  FOIA' s broad  policy 
of  disclosure. 

The  problem  of  fees  as  a potential  obstacle  to  disclosure 
recurred  when  Congress  considered  the  1986  amendments.  The 
Freedom  of  Information  Reform  Act  of  1986  contained  several 
provisions, z7  one  of  which  liberalized  fees  and  fee  waivers 
beyond  what  the  1974  amendments  established.28  The  1974 
amendments  directed  agencies  to  provide  documents  without  charge 
or  at  a reduced  charge  in  cases  when  the  information  is  in  the 


24  See  5 U.S.C.  § 552  (b)(3). 

25  See  H.R.  REP.  No.  880,  94th  Cong.,  2d  Sess.  pt . 1,  23  (1976), 
reprinted  in  1976  U.S.  Code  Cong.  & AD.  News  2204-05. 

26  See  id. 

27  Congress's  principal  objective  in  the  1986  amendments  was  to 
broaden  the  scope  of  Exemption  7,  the  law  enforcement  category. 
See  5 U.S.C.  § 552(b) (7) (1986) . The  law  enforcement  community 
had  persuaded  Congress  that  D.C.  Circuit  had  so  narrowed  the 
field  of  protected  police  records  under  the  FOIA  that  law 
enforcement  had  been  impaired.  See  James  T.  O'Reilly,  Federal 
INFORMATION  DISCLOSURE:  PROCEDURES,  FORMS  AND  THE  LAW  § 3.09,  at  3~33 
(1994)  . 

28  See  5 U.S.C.  §§  552(a)  (4)  (A)  (i-vii) . See  also  See  Department 
Of  Justice,  FREEDOM  OF  INFORMATION  ACT  GUIDE  & PRIVACY  ACT  OVERVIEW  10 
(1997)  [hereinafter  The  FOIA  Guide]  . 
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public  interest.  But  agencies  had  the  discretion  to  make  this 
determination . 

Documents  shall  be  furnished  without  charge  or  at  a 
reduced  charge  where  that  agency  determines  that  waiver 
or  reduction  of  the  fee  is  in  the  public  interest  because 
furnishing  the  information  can  be  considered  as  primarily 
benefiting  the  general  public.29 

Some  agencies  used  their  discretionary  power  to  deny  fee 

waivers  and  fee  reductions  to  newspapers.30  Pressured  by  the  news 

media,  legislators  addressed  the  issue  of  agency  discretion  over 

FOIA  charges  when  Congress  drafted  the  1986  amendments.31  Under 

the  1986  rules,  the  press  received  a nearly  automatic  waiver  for 

search  and  copying  charges.32  The  amendments  also  required 

agencies  to  waive  most  of  their  ordinary  fees  for  requests  from 

public  interest  and  nonprofit  FOIA  users  seeking  information  for 

scholarly  research  or  publication.33  The  liberalization  of  the 

fee  policy  is  evident  in  a comparison  between  the  generally 

worded  1974  language  noted  in  the  block  quote  above  with  the 

1986  fee-reduction  and  waiver  language  noted  below. 

[Fjees  shall  be  limited  to  reasonable  standard  charges 
for  document  duplication  when  records  are  not  sought  for 
commercial  use  and  the  request  is  made  by  an  educational 
or  noncommercial  scientific  institution  who  purpose  is 
scholarly  or  scientific  research;  or  a representative  of 
the  news  media;34  . . . Documents  shall  be  furnished 


2 See  5 U.S.C.  §§  552  (a)  (4)  (A)  (i-vii) . 

30  See  O'Reilly,  supra  note  27. 

31  See  id. 

32  See  Pub.  L.  No.  570,  § 1801,  reprinted  in  U.S.  Admin.  Code  at 
100  Stat.  3207-50  (Oct.  27,  1986). 

33  See  id. 


34 


5 U.S.C.  § 552 (a) 4 (A) (ii) (II) (1986) . 
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without  any  charge  or  at  a charge  reduced  below  the  fees 
established  ...  if  disclosure  of  information  is  in  the 
public  understanding  of  the  operations  or  activities  of 
the  government  and  is  not  primarily  in  the  commercial 
interest  of  the  requester.35 

Furthermore,  in  1986,  Congress  shifted  the  authority  for 
setting  fees  from  the  agencies  to  the  Office  of  Management  and 
the  Budget.  Under  the  1974  amendments,  each  agency  was  required 
to  formulate  its  own  uniform  schedule  of  fees  to  prevent 
agencies  from  arbitrarily  charging  higher  fees  in  some  instances 
in  order  to  discourage  FOIA  use.  But  under  the  1986  amendments. 
Congress  assigned  the  OMB  with  the  responsibility  of 
establishing  uniform  guidelines  for  fees  charged  by  all 
agencies . 36 

Ten  years  later,  the  FOIA  was  amended  for  the  fourth  time 
with  passage  of  the  Electronic  Freedom  of  Information  Act  of 
1996,  which  was  outlined  in  Chapter  5 . 37  In  the  words  of  Sen. 
Patrick  Leahy,  who  initially  sponsored  the  electronic 
amendments,  the  EFOIA  strengthens  the  policy  of  full  disclosure 
because  it  uses  "technology  to  ensure  that  government  will  be 
more  accessible  and  accountable  to  citizens  in  the  future."38 


35  5 U.S.C.  § 552  (a)  4 (A)  (iii)  . 

36  See  Pub.  L.  No.  570,  § 1801,  reprinted  in  U.S.  Admin.  Code  at 
100  Stat.  3207-49  (Oct.  27,  1986). 

37  See  Pub.  L.  No.  104-231,  110  Stat.  3048,  §§  1-12  (1996) 
(amending  various  sections  of  5 U.S.C.  § 552). 

38  See  Patrick  Leahy,  The  Electronic  Amendments  of  1996: 
Reformatting  the  FOIA  for  On-Line  Access,  50  Admin.  L.R.  339 
(1998) . 
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EFOIA  Section  3 and  Full  Disclosure 

One  of  the  1996  amendments'  most  significant  enhancements 
to  the  Freedom  of  Information  Act's  policy  of  full  disclosure  is 
that  it  provides  a definition  for  the  term  "record"  that 
includes  computer  readable  information.39  The  statute  now  states 
that  a "record"  includes  information  maintained  by  an  agency  in 
any  format,  including  an  electronic  format.40  The  1996  House 
report  that  accompanied  the  legislation  said  that  "records" 
include  databases,  computer  tapes,  computer  disks,  CD-ROMs  and 
"all  other  digital  or  electronic  media."41  Congress  purposefully 
cast  a wide  net  to  clarify  that  the  form  or  format  in  which 
information  is  maintained  is  not  relevant  when  it  comes  to 
determining  whether  information  is  subject  to  the  FOIA:  "When 
other,  yet-to-be  invented  technologies  are  developed  to  store, 
maintain,  produce  or  otherwise  record  information,  these  will  be 
records  as  well."42 

Repudiating  SDC  v.  Mathews 

Significantly,  the  House  report  also  pointed  out  that  one 
of  Congress'  purposes  in  crafting  Section  3 was  to  explicitly 
reject  a 1976  definition  of  "agency  records"  used  by  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit  in  SDC  Development  Corp. 


See  Pub.  L.  104-231,  110  Stat . 3048,  3049,  § 3. 

See  5 U.S.C  § 552 (f ) (2) . 

See  H.R.  REP.  No.  795,  104th  Cong.  2d  Sess.  19,  20. 


42 


See  id. 
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v.  Mathews . 43  In  SDC  v.  Mathews,  the  Ninth  Circuit  held  that  a 
widely  used  medical  database  compiled  and  stored  by  a federal 
agency  did  not  qualify  as  an  "agency  record"  under  the  FOIA.44 

SDC  v.  Mathews  was  discussed  in  detail  in  Chapter  4,  but  a 
brief  summary  of  the  case  would  be  helpful  here  because  it  plays 
an  important  role  in  this  chapter.  SDC  Development  Corp.,  a 
commercial  user  of  biomedical  research  information,  made  a FOIA 
request  for  a database  of  the  Medical  Literature  Analysis  and 
Retrieval  System  (MEDLARS) . The  database  was  created  and 
maintained  by  the  National  Library  of  Medicine.  The  company 
offered  to  pay  $500  for  a copy  of  the  database,  the  estimated 
nominal  cost  of  reproducing  the  computer  tapes.45  At  the  time, 
public  access  to  the  database  was  available  online  for  an  hourly 
rate  ranging  from  $8  to  $15  or  through  an  annual  subscription  of 
$50,  000. 46 

SDC  Development  Corp.,  along  with  the  rest  of  the  general 
public,  could  have  access  to  a printed  hard  copy  version  of 
MEDLARS  for  only  the  cost  of  reproduction.47  But  SDC  wanted  a 
copy  of  the  computerized  database  itself  because  digitally 
recorded  information  is  far  more  useful — computerized  data  can 


See  542  F.2d  1116  (9th  Cir.  1976). 
See  id.  at  1120-21. 

See  id. 

See  id.  at  1117,  n.l  & 1118,  n.3. 


47 


See  id.  at  1117. 
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be  manipulated  and  updated  easier,  faster  and  cheaper  than  the 
equivalent  information  on  paper.48 

The  government  refused  to  provide  a copy  of  the  database, 
and  the  Ninth  Circuit  upheld  the  government' s decision  after  SDC 
sued.  In  arriving  at  its  holding  that  the  database  did  not 
qualify  as  an  "agency  record"  under  the  FOIA, 49  the  Ninth  Circuit 
noted  first  that  neither  the  terms  "record"  nor  "agency  record" 
were  defined  in  the  FOIA.50  The  Ninth  Circuit,  therefore,  had  to 
find  a statutory  definition  for  "record"  that  the  court  could 
apply  in  this  case.  To  do  so,  the  court  reasoned  first  that  the 
database  was  a library  reference  material  because  it  was  created 
by  the  National  Library  of  Medicine.  Based  on  this  rationale, 
the  court  then  applied  a definition  for  "records"  that 
specifically  mentions  library  reference  materials.  This 
definition  was  contained  in  the  Records  Disposal  Act.51  However, 
under  this  act,  library  reference  materials  were  explicitly 


48  See  Robert  M.  Gellman,  Twin  Evils:  Government  Copyright  and 
Copyright-like  Controls  Over  Government  Information,  45  Syracuse 
L.  Rev.  999,  1003,  1036  (1995);  Henry  H.  Perritt,  Jr., 

Unbundling  Value  in  Electronic  Information  Products : 

Intellectual  Property  Protection  for  Machine  Readable 
Interfaces,  20  Rutgers  Computer  & Tech.  L.J.  415,  418-22  (1994). 

49  See  542  F.2d  1116  at  1120-21. 

50  Although  the  EFOIA  defines  the  term  "record, " the  statute 
still  offers  no  definition  for  the  term  "agency  record."  To  make 
a determination  of  what  constitutes  and  agency  record,  agencies 
and  the  courts  have  relied  on  definitions  provided  in  two  key 
rulings.  See  Forsham  v.  Harris,  445  U.S.  169,  182  (1980)  and 
Kissinger  v.  Reporters  Committee  for  Freedom  of  the  Press,  445 
U.S.  136,  157  (1980). 

51  See  542  F.2d  1116  at  1120,  n.  8,  citing  44  U.S.C.  §§  2901, 
3301. 
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excluded  as  "records."52  The  appeals  court  thus  concluded  that 
the  MEDLARS  tapes  were  not  "records"  and,  therefore,  were  not 
subject  to  disclosure  under  the  FOIA. 

The  Ninth  Circuit  further  supported  its  decision  by  making 
a distinction  between  the  types  of  records  that  Congress 
intended  to  make  available  through  the  FOIA  and  the  MEDLARS 
tapes.  The  Ninth  Circuit  held  that  the  FOIA  controlled  only  such 
information  that  directly  reflected  "the  structure,  operation, 
or  decision-making  functions"  of  federal  agencies,  and  the 
MEDLARS  tapes  did  not  fall  within  this  category  of  information.53 

The  issue  of  whether  the  database  could  be  obtained  under 
the  FOIA  for  only  reproduction  costs  held  significant  economic 
implications.  Compiling  data,  incorporating  it  into  a software 
delivery  system  and  maintaining  it  can  be  costly  for  the 
government.  MEDLARS  cost  an  estimated  $10  million  to  create.  At 
up  to  $15  an  hour  for  online  access  or  $50,000  for  an  annual 
subscription,  MEDLARS  also  was  costly  for  its  users,  which  is 
precisely  why  SDC  Development  Corp.  turned  to  the  FOIA  to  obtain 
the  computer  tapes.54  Under  the  FOIA' s fee  structure,  access  fees 
essentially  cover  only  the  cost  of  search  and  copying.55 


See  id. 

53  See  id.  at  1120. 

54  See  id.  at  1118. 

55  See  5 U.S.C  §§  552(a) (4) (A) (i-vii) . SDC  reasoned  that  the  FOIA 
requires  reproduction,  at  a nominal  cost,  for  all  agency  records 
not  falling  within  one  of  the  listed  exemptions.  The  MEDLARS 
tapes  were  agency  records,  not  specifically  exempted,  and, 
therefore,  the  tapes  must  be  reproduced  at  nominal  cost.  See  542 
F . 2d  at  1118. 
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The  Ninth  Circuit  made  a point  of  underscoring  the 
government' s huge  investment  in  MEDLARS  and  argued  that  release 
of  the  computer  tapes  for  nominal  charges  would  adversely  affect 
the  government's  ability  to  recover  reasonable  costs.56  The 
appeals  court  also  said  there  was  a difference  between  the 
information  in  the  MEDLARS  tapes  and  the  software  system  that 
delivers  the  information.^  The  appeals  court  said  the  agency  was 
not  trying  to  protect  its  information  or  contravene  the 
legislative  intent  of  the  FOIA;  the  agency  simply  wanted  to 
protect  its  software  delivery  system,  which  "constitutes  a 
highly  valuable  commodity."58  The  court  concluded  that  releasing 
the  database  to  the  general  public  and  private  sector  for  only 
nominal  reproduction  costs  would  undermine  the  system' s 
commercial  value.  Such  disclosure  would  deprive  the  agency  of 
income  to  defray  the  substantial  expense  of  developing  and 
continually  updating  the  system.59 

The  economic  implications  played  an  important  part  in  the 
reasoning  that  led  to  the  determination  of  SDC  v.  Mathews,  one 
of  the  earliest  legal  challenges  in  computer  access  litigation 
under  the  FOIA.60  However,  neither  the  statute's  plain  language 


56  See  542  F.2d  at  1120. 

57  See  id. 

58  See  id. 

59  See  id. 

60  See,  e.g. , Dismukes  v.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984);  Yeager  v.  Drug  Enforcement  Administration,  678 
F.2d  315  (D.C.  Cir.  1982);  Forsham  v.  Harris,  445  U.S.  169 
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nor  its  legislative  history  indicate  that  agency  costs  can  be  a 
bar  to  FOIA  compliance.  A few  years  later,  the  Ninth  Circuit 
recognized  this  fact  in  another  case,  which  dealt  with  searching 
for  and  segregating  information  for  the  purposes  of  complying 
with  a FOIA  request: 

Despite  the  massive  expenses  that  can  be  involved 
in  even  a single  request.  Congress  has  not  limited 
access  under  the  Act.  Whether  such  expenditures  are 
good  policy  is  not  a question  for  us  to  decide.  Congress 
has  determined  that  access  to  government  records  is  an 
important  objective.61 

Nonetheless,  SDC  v.  Mathews  remained  law.  When  Congress 
overrode  SDC  v.  Mathews  in  EFOIA  Section  3,  legislators 
clarified  that  the  holding  was  inconsistent  with  the  statute's 
broad  policy  of  full  disclosure.0"  Congress  said  the  appeals 
court  used  the  library  material  exclusion  in  the  Records 
Disposal  Act  "as  an  excuse  to  place  these  records  beyond  the 
reach"  of  the  FOIA.63  The  EFOIA,  the  House  report  said,  "makes 
clear,  contrary  to  SDC  v.  Mathews , that  information  an  agency 
has  created  and  is  directly  or  indirectly  disseminating  remains 
subject  to  the  FOIA  in  any  of  its  forms  or  formats."64 

It  would  seem  that  Section  3 may  open  the  door  for  public 
access  to  a wide  variety  of  electronically  stored  information, 
including  valuable  databases,  for  nominal  charges.  But  some 

(1980);  Long  v.  Internal  Revenue  Service,  596  F.2d  362  (9th  Cir. 
1979) . 

61  Long  v.  Internal  Revenue  Service,  596  F.2d  362,  367  (1979). 

62  See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  20. 

63  See  id. 

64  See  H.R.  REP.  No.  795,  104th  Cong.  2d  Sess.  20  (1996). 
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critics  argue  that  efforts  to  widen  the  FOIA' s applicability  to 
value-added  computerized  information,  in  general,  and 
congressional  rejection  of  SDC  v.  Mathews , in  particular,  may 
have  far-reaching  and  undesirable  implications  for  federal 
agencies . 65 

Economic  Implications  of  EFOIA  Section  3 

Adding  value  to  data  refers  to  enhancing  its  functional 
utility  by  changing  organization  or  formats,  or  by  developing 
software  or  hardware  that  can  retrieve  and  manipulate  data.66  For 
example,  software  that  can  create  new  subsets  of  data  makes  an 
electronic  database  even  more  useful  and  thus  adds  value  to  the 
data.  With  Congress'  repudiation  of  SDC  v Mathews,  agencies  that 
compile  value-added  data  could  suffer  adverse  economic 
consequences,  argued  attorney  David  MacDonald  in  a 1997  article 
in  Rutgers  Computer  & Technology  Law  Journal.61 

Because  the  EFOIA  permits  "indiscriminate  access"  to 
agencies'  value-added  proprietary  databases,  he  pointed  out  that 


05  See  David  MacDonald,  The  Electronic  Freedom  of  Information  Act 
Amendments : A Minor  Upgrade  to  Public  Access  Law,  23  Rutgers 
Computer  & Tech.  L.J.  357  (1997);  Fred  H.  Cate,  D.  Annette  Fields, 
James  K.  McBain,  The  Right  to  Privacy  and  the  Public's  Right  to 
Know:  The  "Central  Purpose"  of  the  Freedom  of  Information  Act, 

46  ADMIN.  L.  REV.  41  (1994). 

66  See  Federal  Information  Dissemination  Policies  and  Practices : 
Hearings  before  the  Government  Information , Justice  and 
Agriculture  Subcommittee  of  the  Committee  on  Government 
Operations,  House  of  Representatives,  101st  Cong.,  1st  Sess.  606 
(Apr.  18,  May  23,  and  July  11,  1989) (testimony  of  Henry  H. 
Perritt,  Jr.,  July  11,  1989). 


67 


See  MacDonald,  supra  note  65,  at  379. 
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agencies  are  prevented  from  recovering  reasonable  costs  from 
private  parties  who  benefit  commercially  from  access  to  the 
information.68  He  contended  that  the  Ninth  Circuit  decision  in 
SDC  v.  Mathews  was  correct  in  making  an  important  distinction 
between  proprietary  information  systems  and  agency  records 
reachable  under  the  FOIA.69  In  his  view,  this  distinction  should 
protect  value-added  information  contained  in  databases  such  as 
MEDLARS  from  access  under  the  FOIA  fee  structure.70  But  by 
including  all  electronic  information  under  EFOIA  Section  3's 
definition  of  "records,"  and  at  the  same  time  overriding  SDC  v. 
Mathews , Congress  established  that  all  electronic  records  would 
be  subject  to  disclosure,  including  value-added  data.71 

The  Costs  of  Creating  Databases 
and  Operating  FOIA  Programs 

There  is  no  question  that  databases  can  be  costly  to 
create,  running  into  tens  of  millions  of  dollars.  At  the  outset, 
there  are  the  expenses  of  personnel,  equipment  and  overhead 
associated  with  data  collection,  processing  and  storage.  Once 
the  information  gathering  procedures  are  completed,  a database 


8 See  id.  at  387. 

69  See  id.  at  373.  The  Ninth  Circuit  distinguished  between  the 
types  of  records  that  Congress  intended  to  make  available 
through  the  FOIA  and  the  MEDLARS  tapes.  In  the  Ninth  Circuit's 
view,  the  FOIA  controlled  only  that  information  that  directly 
reflected  "the  structure,  operation,  or  decision-making 
functions."  The  Ninth  Circuit  held  that  the  MEDLARS  tapes  did 
not  fall  within  this  category  of  information.  See  SDC  v. 
Mathews,  542  F.2d  1116,  1120  (9th  Cir.  1976). 

70  See  id. 


71 


See  id. 
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by  itself  is  only  raw  information,  an  array  of  data.  A database 
becomes  meaningful  only  when  it  is  arranged  in  a logical 
structure  through  programming  and  then  incorporated  into  a 
computerized  system,  often  along  with  other  databases.72  At  all 
stages,  computer  hardware  represents  a substantial  cost  and  so 
does  the  incorporation  of  telecommunications  components. 
Additionally,  annual  operating  and  maintenance  costs  for  a 
database  system  typically  cost  about  15  percent  of  the 
development  costs.73 

The  MEDLARS  system,  which  actually  is  a family  of 
databases,  represented  a $10  million  investment  in  1976. 14  An 
equivalent  system  created  today  would  likely  cost  less  because 
advances  in  technology  have  created  better  tools,  and  less 
programming  would  be  required.75  But  computing  and  system 
features  also  have  improved  significantly  over  the  years,  and 
these  advances  would  drive  up  costs  by  providing  capabilities 
not  available  25  years  ago. 

Even  a relatively  small  government  database  can  be 
expensive.  A White  House  Data  Base  created  for  the  Clinton 


72  Interview  with  Deputy  Assistant  Attorney  General  Mark  Boster, 
Jan.  12,  1999. 

73  See  id. 

74  See  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116,  1120  (9th 
Cir.  1976). 

75  Interview  with  Deputy  Assistant  Attorney  General  Mark  Boster, 
Jan.  12,  1999. 
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administration  cost  $540, 000. 76  It  contains  information  on  an 
estimated  200,000  individuals  and  is  used  mainly  for  official 
ceremonies,  government  functions,  social  functions  and  party 
activities.  A relatively  simple  database  system,  the  White  House 
Data  Base  has  been  likened  to  a computerized  "Rolodex."77  At  the 
other  end  of  the  cost  and  complexity  scale,  is  a new  and  major 
undertaking  by  the  Bureau  of  the  Census.  The  Bureau's  Survey  of 
Program  Dynamics  will  collect  certain  data  over  seven  years, 
from  1996  to  2002,  at  a total  cost  of  $70  million.78  The  purpose 
of  this  study  is  to  evaluate  the  impact  of  welfare  reforms  made 
by  the  Personal  Responsibility  and  Work  Opportunity  Act  of 
1996. 79 

Besides  the  costs  of  creating  and  maintaining  databases, 
extending  FOIA  access  in  general  to  the  growing  number  of 
computerized  records  increases  agency  costs  exponentially, 
asserted  Fred  H.  Cate,  D.  Annette  Fields  and  James  K.  McBain  in 
a 1994  article  in  the  Administrative  Law  Review.80  Professor  Cate 
and  his  colleagues  argued  that  the  FOIA  already  has  been 

76  See  The  Propriety  of  the  Taxpayer-Funded  White  House  Data 
Base,  Hearing  Before  the  Subcommittee  on  National  Economic 
Growth,  Natural  Resources,  and  Regulatory  Affairs  of  the 
Committee  on  Reform  and  Oversight,  House  of  Representatives, 
104th  Cong.,  2d  Sess.  108  Sept.  10,  1996  (Statement  of  Rep. 
Robert  L.  Ehrlich) . The  White  House  database  is  beyond  the  scope 
of  the  FOIA,  but  it  serves  as  a documented  example  of  how  much 
even  a relatively  simple  government  database  can  cost  taxpayers. 

77  See  id.  at  121  (Statement  of  Lillian  R.  BeVier) . 

78  Budget  of  the  United  States,  Fiscal  Year  1999,  at  191  (House 
document  105-177 ) (1999) . 

79  See  id. 

80  See  Cate  et  al.,  supra  note  65,  at  66. 
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extended  "far  beyond  its  original  purpose"  by  requesters, 
agencies,  litigants,  and  courts.01  The  vast  majority  of  FOIA 
requesters  do  not  seek  information  about  government  activities, 
he  said,  but  rather  want  information  about  business  competitors, 
opposing  parties  in  litigation  and  the  activities  of  other 
nongovernmental  entities.82 

Cate  contended  that  extending  the  applicability  of  the 
FOIA  for  such  purposes  is  beyond  the  scope  of  the  Act  and  costs 
taxpayers  billions  of  dollars  responding  to  requests  seeking  no 
information  "about  what  the  government  is  up  to."83  The  costs 


81  See  id.  at  65. 

02  See  id.  Cate  is  correct.  The  history  of  FOIA' s uses  for 
nonprofit  and  commercial  reasons  is  a long  one.  Patricia  M. 

Wald,  Circuit  Judge  for  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia,  observed  in  1984  that  "like  all  freedoms, 
the  FOIA  turned  out  to  have  its  price,  financially  and 
otherwise,  and  some  costs  proved  to  be  more  unexpected  than 
others."  See  Patricia  M.  Wald,  The  Freedom  of  Information  Act:  A 
Short  Case  Study  in  the  Perils  and  Paybacks  of  Legislating 
Democratic  Values,  33  Emory  L.J.  649,  664-65  (1984).  Judge  Wald 
explained  that  within  a decade  after  the  FOIA  was  enacted, 
businesses  figured  out  they  could  use  the  FOIA  to  get 
information  about  competitors,  and  lawyers  found  they  could 
often  extract  facts  faster  through  FOIA  requests  than  through 
civil  discovery.  See  id.  at  665.  The  FOIA  became  a "mini- 
industry," she  wrote,  providing  information  mainly  to  businesses 
or  their  lawyers . See  id.  She  cited  a General  Accounting  Office 
survey  that  showed  only  one  out  of  every  20  FOIA  requests  was 
made  by  a journalist,  a scholar  or  an  author.  See  id.,  citing  1 
1981  Senate  Hearings  159,  161  (testimony  of  Jonathan  Rose, 
Executive  Summary,  Oversight  of  the  Administration  of  the 
Federal  Freedom  of  Information  Act.) 

83  See  Cate  et  al.,  supra  note  65,  at  65  (quoting  U.S.  Dept,  of 
Justice  v.  Reporters  Committee  for  Freedom  of  the  Press,  489 
U.S.  749,  772  (1989)).  Cate  quotes  the  often  cited  remark — "what 
the  government  is  up  to" — to  allude  to  the  Reporters  Committee 
opinion,  which  supports  Cate' s point  of  view  and  which  will  be 
discussed  in  detail  later  in  this  chapter.  But  actually,  this 
remark  derives  from  a passage  in  an  article  written  by  historian 
Henry  Steele  Commager  for  The  New  York  Review  of  Books,  Oct.  5, 
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associated  with  "this  misuse  of  the  FOIA  increase  as  more 
requesters  use  the  Act  to  discover  information  about  non- 
governmental activities  and  as  the  volume  of  agency  records 
subject  to  the  FOIA  expands,"  Cate  and  his  colleagues  said.84 
"Those  costs  threaten  to  increase  exponentially,  however,  if  the 
FOIA  is  applied  to  the  increasing  number  of  computerized  agency 
records,"85  he  concluded. 

The  FOIA' s fee  structure  contributes  to  the  considerable 
cost  of  implementing  the  statute.  Under  the  statute's  fee 
guidelines  established  in  the  1986  amendments,  fees  recover  only 
a small  portion  of  the  costs  of  responding  to  requests.86  From 
1987,  the  year  that  the  1986  amendments  went  into  effect  with 
their  liberalized  fee  structure,  until  1992,  the  government 
recovered  an  average  of  seven  cents  for  every  dollar  spent  on 
FOIA  operations.87  In  1992,  which  apparently  was  the  last  year 


1972,  at  7.  This  passage  was  quoted  by  Justice  William  O. 

Douglas  in  his  dissent  to  EPA  v.  Mink,  410  U.S.  73,  80  (1973). 
The  entire  passage  by  Commager  bears  quoting  here  because  the 
Reporters  Committee  opinion  uses  the  phrase  several  times. 
Commager  wrote:  "The  generation  that  made  the  nation  thought 
secrecy  in  government  one  of  the  instruments  of  Old  World 
tyranny  and  committed  itself  to  the  principle  that  a democracy 
cannot  function  unless  the  people  are  permitted  to  know  what 
their  government  is  up  to."  See  id. 

84  See  Cate  et  al.,  supra  note  65,  at  66.  Cate  and  his  co-authors 
cited  a 1982  article  by  Antonin  Scalia,  in  which  Scalia 
described  the  FOIA  as  "the  Taj  Mahal  of  the  Doctrine  of 
Unanticipated  Consequences,  the  Sistine  Chapel  of  Cost-Benefit 
Analysis  Ignored."  See  Antonin  Scalia,  The  Freedom  of 
Information  Act  Has  No  Clothes,  in  Regulation,  March/April,  1982, 
at  15  . 

85  See  Cate  et  al.,  supra  note  65,  at  66. 


86 


See  5 U.S.C.  §§  552 (a)  (4 ) (A)  (i-vii) . 
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that  a government-wide  FOIA  cost  estimate  was  published,  it  cost 
roughly  $108.5  million  to  operate  the  FOIA.88  Collected  fees 
amounted  to  $8  million,  a return  of  7.4  percent.89 

The  reason  for  this  disparity  is  the  FOIA  fee  structure, 
which  provides  that  commercial  requesters  can  be  required  to  pay 
"reasonable  standard  charges"  at  most  for  only  the  direct  costs 
of  a search,  duplication  or  review.90  And  when  review  costs  are 
assessed,  only  the  direct  costs  incurred  during  the  initial 
examination  of  a document  may  be  recovered.91  Review  costs  may 
not  include  any  personnel  or  legal  expenses  incurred  in 


See  Harold  C.  Relyea,  Freedom  of  Information  Revisited,  in 
Peter  hernon,  Charles  R.  McClure,  Harold  C.  relyea  eds..  Federal 
Information  Policy  in  the  1990s:  Views  and  Perspectives  186  (1996)  . 

Estimated  government-wide  FOIA  operations  costs  had  been 
published  for  at  least  10  years,  through  the  fiscal  year  1992, 
in  Access  Reports , a publication  devoted  to  freedom  of 
information  issues  and  edited  by  Harry  A.  Hammitt.  The  process 
was  a time  and  labor  intensive  one.  No  agency  in  government 
compiled  all  agency  FOIA  budgets  so  Hammitt  obtained  the 
information  by  examining  the  FOIA  budget  for  each  agency  after 
agencies  filed  their  budgets  with  the  House  and  the  Senate.  The 
job  became  so  time  consuming,  Hammitt  explained  in  a Jan.  4, 
1999  interview,  that  he  discontinued  the  practice  after  fiscal 
year  1992. 

No  other  government  or  nongovernment  agency  has  since 
provided  this  service,  said  Hammitt.  This  was  confirmed  in  a 
series  of  January,  1999,  interviews  with  Dan  Metcalfe,  co- 
director of  the  Office  of  Information  and  Privacy  in  the 
Department  of  Justice;  Harold  Relyea  of  the  Congressional 
Research  Service;  and  Patrice  McDermott,  a policy  analyst  with 
OMB  Watch,  a Washington,  D.C.,  public  interest  group.  Metcalfe 
said,  however,  that  because  the  EFOIA  now  requires  all  agencies 
to  file  their  annual  budgets,  which  include  FOIA  operating 
costs,  with  the  Department  of  Justice,  DOJ  will  consider 
compiling  the  government-wide  FOIA  costs . 

89  See  Access  Reports  4 (Aug.  17,  1994). 

90  See  5 U.S.C.  § 552  (a)  (4)  (A)  (ii)  (I)  . 


91 


See  id.  § 552 (a) (4) (A) (iv) . 
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resolving  issues  of  law  or  policy  that  may  be  raised  in  the 
course  of  processing  a request.92 

Charges  are  limited  to  only  document  duplication  costs  if 
the  records  are  sought  for  noncommercial  use,  and  if  the  request 
is  from  an  educational  or  noncommercial  scientific  institution 
whose  purpose  is  scholarly  or  scientific  research,  or  from  a 
representative  of  the  news  media.93  Charges  can  be  waived  or 
reduced  below  the  fees  established  for  noncommercial  users  if 
disclosure  would  be  in  the  public  interest.94 

FOIA' s burgeoning  use,  which  Cate  said  prompted  his 
concerns  that  FOIA  use  has  exceeded  the  statute' s intended 
scope,  9j  is  reflected  in  its  steadily  growing  costs  of  operation 
over  the  years.  FOIA' s estimated  operational  costs  of  $108.5 
million  in  1992  represented  an  increase  of  about  $17  million 
over  the  previous  year.96  By  comparison,  the  FOIA' s government- 
wide costs  in  1966  were  $50, 000. 97  Even  allowing  for  inflation 
during  this  26-year-period,  the  increase  in  FOIA  costs  is 
spectacular. 


93  See  id.  § 552(a)  (4)  (A)  (ii)  (II)  . 

94  See  id.  § 552  (a)  (4)  (A)  (iii)  . 

95  See  Cate  et  al.,  supra  note  65,  at  4 9-51. 

96  See  Access  Reports  4 (Aug.  17,  1994)  . 

97  Edward  C.  Schmults,  U.S.  Deputy  Attorney  General,  FOI  Act 
Classic  Example  of  Law  That  Needs  Improving,  reprinted  in 
Freedom  of  Information  Act:  Hearings  on  S.  58 7 , S.  1235,  S. 
1247,  S.  1730,  and  S.  1751.  Before  the  Subcomm.  on  the 
Constitution  of  the  Senate  Comm,  on  the  Judiciary,  97th  Cong., 
1st  Sess.  880  (1981). 
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The  lion's  share  of  the  federal  government's  total  FOIA 
operational  costs  are  borne  by  four  agencies:  The  executive 
departments  of  Defense,  Justice,  Health  and  Human  Services,  and 
Treasury.  From  1987 — the  year  after  the  FOIA  fee  structure  was 
last  liberalized — through  1992,  these  four  agencies  typically 
made  up  about  60  percent  of  all  FOIA  costs  for  the  federal 
government's  12  departments  and  56  principal  agencies.98  As  Table 
I shows,  of  1992' s estimated  $108.2  million  in  FOIA  costs,  these 
agencies  accounted  for  $66.6  million  or  61.6  percent  of  the 
total . 99 


98  See  Department  of  Justice  index  of  agencies, 
<http://www.usdoj.gov/04foia/fy98.html>.  The  12  federal 
departments  are  the  cabinet  executive  departments  of  State, 
Defense,  Justice,  Labor,  Agriculture,  etc.  The  56  principal 
federal  agencies  include,  for  example,  the  Environmental 
Protection  Agency,  the  Federal  Reserve  System,  the  National 
Labor  Relations  Authority,  the  Central  Intelligence  Agency,  and 
so  on.  However,  the  FOIA  applies  to  more  than  100  agencies  in 
all,  because  some  of  these  agencies  are  actually  subagencies 
under  the  authority  of  the  executive  departments  and  principal 
agencies.  For  example,  the  FBI  and  DEA  are  under  the  Department 
of  Justice;  the  IRS  is  under  the  Department  of  the  Treasury;  the 
Centers  for  Disease  Control  are  under  the  Department  of  Health 
and  Human  Services;  and  the  Bureau  of  Land  Management  is  under 
the  Department  of  the  Interior.  For  a comprehensive  list  of 
departments,  agencies  and  subagencies  covered  by  the  FOIA,  see 
Jennifer  J.  Henderson  and  Patrice  McDermott,  Arming  the  People 
. . with  the  power  knowledge  gives":  An  OMB  Watch  Report  on 
the  Implementation  of  the  1996  ' EFOIA ' Amendments  to  the  Freedom 
of  Information  Act,  at  20-25,  April  1998. 


99 


See  Access  Reports  4 (Aug.  17,  1994)  . 
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Table  I 
1992 

Agency 

FOIA  Costs  Fees  Recovered 

Defense 

. . $ 27,385,913  1,546,498 

Justice 

. . $ 15,902,780  93,761 

Health  & Human  Services.  . 

. . $ 12,642,026  1,938,570 

Treasury  

. . $ 10,674,234  468,176 

Total 

. . $ 66,604,953  4,047,005 

According  to  1998  FOIA  operating  budgets,  which  were  made 
available  on  Feb.  1,  1999,  on  the  Department  of  Justice's 
Website100  as  required  by  the  EFOIA, 101  these  top  five  agencies 
spent  a total  of  $ 119,105,595  million  in  FOIA  operating 
expenses  and  recovered  $ 2,558,252  million,  as  Table  II  shows.102 


Table  II 
1998 

Agency 

FOIA  Costs  Fees  Recovered 

Defense 

. . $ 39,086,264  689,154 

Justice 

. . $ 49,314,197  82,057 

Health  & Human  Services.  . 

. . $ 10,770,399  1,295,672 

Treasury  

. . $ 19,934,735  491,369 

Total 

. . $119,105,595  2,558,252 

See  <http://www.usdoj.gov>  (visited  [date]). 


101  See  H.R.  REP.  795,  104th 
10,  at  27-28. 

Cong.,  2d  Sess.,  pt.  IV  (B)  , Sec. 

102  For  sources  of  data: 

See  <http : //www . defense link .mil /pubs /foi>; 

< http://www.usdog.gov/foia>; 

< http: //www . hhs . gov/ about/ foia>; 

< http://www.treas.gov/foia> 
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Based  on  a projection  that  these  five  agencies  continue  to 
make  up  roughly  60  percent  of  FOIA  operational  costs,  taxpayers 
spent  an  estimated  $198.4  million  to  implement  the  Freedom  of 
Information  Act  in  1998.  The  program  is  a costly  one,  and 
agencies  that  produce  value-added  information  may  find  it 
difficult  to  recover  their  substantial  investments  solely 
through  FOIA  charges,  which  are  limited  by  the  statute's  liberal 
fee  structure.  However,  it  is  debatable  whether  cost  recovery 
should  be  the  principal  concern  in  an  FOIA  costs-and-benef its 
analysis . 103 

FOIA  expert  Harold  C.  Relyea,  a specialist  in  American 
National  Government  for  the  Congressional  Research  Service,  said 
in  a recent  interview  that  it  is  important  to  consider  whether  a 
database  has  been  statutorily  mandated  or  otherwise  authorized 
by  Congress.104  In  such  an  instance  when  a statute  is  officially 
mandated,  the  database  would  be  in  the  realm  of  data  that  has 
already  been  compiled  and  already  paid  for  at  public  expense.  In 
other  words,  an  agency  would  not  be  creating  a database  at 
public  expense  simply  to  satisfy  a FOIA  request.105  And  it  is 


103  See  Federal  Information  Dissemination  Policies  and  Practices : 
Hearings  before  the  Government  Information,  Justice  and 
Agriculture  Subcommittee  of  the  Committee  on  Government 
Operations,  House  of  Representatives,  101st  Cong.,  1st  Sess.  603 
(Apr.  18,  May  23,  and  July  11,  1989) (statement  of  Henry  H. 
Perritt,  Jr.,  July  11,  1989) [hereinafter  Dissemination  Policies 
and  Practices] . 

104  Interview  with  Harold  C.  Relyea,  Specialist  in  American 
National  Government,  Congressional  Research  Service,  Jan.  13, 
1999. 


105 


See  id. 
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important  to  keep  government-compiled  databases  in  the  public 
domain,  Relyea  said,  because  access  to  these  resources  provides 
the  public  with  additional  tools  for  examining  and  evaluating 
government . 

According  to  Prof.  Henry  H.  Perritt  Jr.,  the  relevant 
issue  in  determining  the  appropriate  costs  of  FOIA  operations  is 
not  what  should  be  done  to  protect  agency  profit  opportunities, 
but  what  should  be  done  to  serve  the  public  interest.106  Applying 
this  rationale,  Perritt  supports  the  FOIA  entitlement  that  gives 
the  private  sector  access  to  agency  records  under  FOIA — even  if 
access  is  motivated  by  profit — an  entitlement  that  Cate  opposes. 
In  Perritt' s view,  it  ultimately  is  in  the  public  interest  for 
there  to  be  a diversity  of  information  products  and  information 
providers.107  Otherwise,  government  controlled  information 
monopolies  can  form,  and  such  monopolies  could  have  undesirable 
social  and  political  consequences. 

Dangers  of  Monopolistic  Control 
Over  Public  Information 

In  addition  to  advancing  democratic  principles,  EFOIA 
Section  3 helps  undercut  efforts  to  establish  information 
monopolies.108  Congress  expressed  its  concern  over  information 


See  Dissemination  Policies  and  Practices,  supra  note  103. 


107 


See  id. 


10  See  Martin  E.  Halstuk,  Bits,  Bytes  and  the  Right  to  Know:  How 
the  Electronic  Freedom  of  Information  Act  Holds  the  Key  to 
Public  Access  to  a Wealth  of  Useful  Government  Databases,  SANTA 
Clara  Computer  And  High  Technology  L.  J.  73,  106-07  (January,  1999)  . 
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monopolies  in  the  electronic  era  as  early  as  1986.  In  a report 
issued  after  a series  of  hearings  on  electronic  information 
collection  and  dissemination  by  federal  agencies.  Congress 
concluded : 

The  new  technology  of  electronic  data  distribution  can 
undermine  the  practical  limitations  and  structures  that 
have  prevented  Federal  agencies  from  exploiting  the 
ability  to  control  access  to  and  distribution  of  the 
information  that  the  government  collects,  creates  and 
disseminates . 109 

When  information  is  electronically  recorded  and  protected, 
potentials  for  abuse  through  monopolistic  control  are 
substantially  magnified  because  of  the  technical  requirements 
and  expense  of  creating  and  duplicating  electronic  information 
systems.110  Additionally,  the  dissemination  problems  presented  by 
electronic  data  systems  are  significantly  different  from  the 
problems  that  arise  from  the  distribution  of  government 
information  in  paper  or  hard-copy  formats.* * 111  Unlike  the 
relative  ease  and  low  costs  of  reproducing  paper  documents  on 
copying  machines,  the  complexity  of  electronic  information 
systems  can  make  it  more  difficult  to  reproduce  and  maintain  a 


109  See  Committee  on  Government  Operations,  Electronic  Collection 
and  Dissemination  of  Information  by  Federal  Agencies:  A Policy 
Overview,  H.R.  Rep.  560,  99th  Cong.  2d  Sess.  9 (1986) 

[hereinafter  A Policy  Overview] . 

110  See  id.  at  5. 

111  See  id.  at  4.  See  also  Legi-Tech  v.  Keiper,  766  F.2d  728  (2d 

Cir.  1985).  In  Legi-Tech,  the  Second  Circuit  likened 
monopolistic  activity  to  censorship  when  that  court  said  the 
"evils  inherent  in  allowing  government  to  create  a monopoly  over 
the  dissemination  of  public  information  in  any  form  seem  too 
obvious  to  require  extended  discussion.  . . . Such  actions  are 

an  exercise  of  censorship  that  allows  the  government  to  control 
the  form  and  content  of  the  information  reaching  the  public." 

See  id  at  733. 
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duplicate  database.  An  electronic  data  system  needs 
sophisticated  and  expensive  computer  and  telecommunications 
hardware  and  software.112  Consequently,  when  information  exists 
in  electronic  format,  duplication  and  dissemination  becomes  more 
complex  and  potentially  more  costly  than  reproducing  paper 
documents.  As  SDC  v.  Mathews  demonstrated,  computerized  versions 
of  information,  particularly  databases,  are  far  more  desirable 
than  their  equivalent,  hard-copy  counterparts.113 

EFOIA  Section  3 undercuts  efforts  to  establish  information 
monopolies  by  granting  private-sector  information  disseminators 
access  to  electronic  public  information  including  databases.114 
In  other  words,  the  FOIA  makes  agency  records  available  to  all 
segments  of  the  general  public.  And  the  general  public  comprises 
a broad  spectrum  that  includes  not  only  individuals, 
journalists,  scholars,  public  interest  groups  and  nonprofit 
organizations,  but  also  lawyers  and  businesses,  which  typically 
operate  in  the  competitive  private  sector.  This  FOIA  entitlement 
of  access  thus  applies  to  businesses  that  sell  information  for 
profit.  This  specific  entitlement  of  access  to  information 
disseminators,  which  is  enhanced  by  EFOIA  Section  3,  thwarts 


See  A Policy  Overview,  supra  note  109  at  5. 

See  Gellman,  supra  note  48;  Perritt,  supra  note  48. 
See  Halstuk,  supra  note  108. 
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efforts  by  federal  agencies  to  create  monopolistic  arrangements 
for  distribution  of  government  information. 115 

EFOIA  Section  3 enhances  FOIA' s ability  to  operate  as  what 
Professor  Perritt  described  as  "an  instrument  of  the  diversity 
principle."116  For  without  competition  from  private  information 
dissemination  services,  agencies  would  have  what  a House  report 
characterized  as  a "captive  audience  of  users."117  Disturbing 
consequences  can  result  when  diversity  in  information 
dissemination  is  replaced  by  information  monopolies  or  near 
monopolies  controlled  by  the  government.118  An  agency  could  have 
a number  of  motives  to  exploit  government  data.  For  example, 
control  over  information  could  be  used  to  create  a political 
constituency  of  data  users  who  are  dependent  on  the  agency,  or 
to  sell  public  domain  data  for  a high  price  and  generate  revenue 
outside  of  the  appropriations  process.119  Additionally,  an  agency 
could  offer  only  information  services  of  its  choice  rather  than 
services  that  might  be  demanded  by  users. 

The  power  inherent  in  government  information  can  be 
exploited  for  more  overtly  political  reasons,  which  is  one  of 
the  reasons  why  Section  105  of  the  Copyright  Act  prohibits  the 


115  For  a discussion  of  FOIA' s role  in  preventing  information 
monopolies,  see  Henry  H.  Perritt,  Jr.,  Law  and  the  Information 
SUPERHIGHWAY  477  (1996)  . 


116 


See  id. 


117  See  A Policy  Overview,  supra  note  109,  at  6. 


lie 


See  id. 


119 


See  A Policy  Overview,  supra  note  109,  at  5-6. 
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federal  government  from  copyrighting  information.120  As  Chapter  2 

illustrated,  through  the  story  of  how  the  English  government 

punished  a newspaper  in  1993  for  publishing  the  text  of  a speech 

by  Queen  Elizabeth  before  she  gave  the  speech,  government 

copyright  of  information  can  restrict  dissemination  of 

information.  As  Professor  Thomas  I.  Emerson  observed: 

[I]t  is  very  easy  to  visualize  situations  in  which  the 
the  government's  voice  may  overwhelm  or  displace  all 
others  and  thus  seriously  distort  the  system  of  free 
expression.  This  occurs  mainly  when  the  government  has 
a monopoly  or  near-monopoly  over  the  media  or  institutions 
of  communication. 121 

By  permitting  nonprofit  and  commercial  users  of  government 
data  to  gain  access  to  electronically  recorded  public 
information  for  nominal  costs,  it  appears  that  the  statute's 
anti-monopolistic  diversity  principle  has  been  reinforced.  But 
there  is  another  variable  in  the  access  calculus  that  cuts 
against  the  disclosure  mandate  that  EFOIA  Section  3 seeks  to 
protect:  The  Supreme  Court's  current  interpretation  of  the  "core 
purpose"  of  the  Freedom  of  Information  Act.122  The  congressional 
intent  behind  EFOIA  Section  3123  seems  to  conflict  directly  with 
the  Court's  interpretation  of  the  Act's  purpose  as  articulated 
in  a seminal  1989  U.S.  Supreme  Court  FOIA  decision  in  U.S.  Dept. 


120  See  17  U.S.C.  § 105  (1982). 

121  See  Thomas  I.  Emerson,  The  System  of  Free  Expression  712  (1970). 

122  See  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom 
of  the  Press,  489  U.S.  749,  774-75  (1989). 

123  See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  20  (1996). 
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of  Justice  v.  Reporters  Committee  for  Freedom  of  the  Press.124 
While  the  House  report  accompanying  the  EFOIA  said  information 
an  agency  has  created  and  is  directly  disseminating  remains 
subject  to  the  FOIA  in  any  of  its  forms  or  formats,125  the  Court 
held  in  Reporters  Committee  that  public  access  to  government 
information  under  the  FOIA  is  limited  to  only  "official 
information  that  sheds  light  on  an  agency' s performance  of  its 
statutory  duties."126  This  conflict  between  the  Supreme  Court's 
interpretation  of  the  FOIA' s purpose,  and  the  congressional 
intent  behind  EFOIA  Section  3 renders  uncertain  the  scope  of 
public  access  under  the  FOIA  in  the  future.127 

The  Supreme  Court's  View 
of  the  FOIA' s "Core  Purpose" 

The  Supreme  Court  held  unanimously  in  Reporters  Committee 
that  federal  agencies  can  withhold  computerized  FBI  compilations 
of  "rap  sheets"  on  private  citizens  even  though  the  information 
might  be  available  in  public  records  in  local  or  state 
offices.128  In  an  opinion  written  by  Justice  John  Paul  Stevens, 
the  Court  ruled  that  the  disclosure  of  compilations  of  an 
individual' s criminal  records  is  an  unwarranted  invasion  of 
privacy  under  Exemption  7(C),  the  FOIA  law  enforcement 

124  See  489  U.S.  749  (1989). 

125  See  H.R.  REP.  No.  795,  104th  Cong.  2d  Sess.  20. 

126  See  489  U.S.  at  773. 

127  See  id.  at  774. 


128 


See  id.  at  763. 
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exemption,  when  the  request  does  not  seek  official  information 
that  directly  reveals  government  operations  or  activities.129 

The  decision  ended  an  11-year  effort  by  CBS  reporter 
Robert  Schakne  and  the  Reporters  Committee  for  the  Freedom  of 
the  Press  to  obtain  the  FBI's  rap  sheet — a record  of  arrests, 
indictments,  convictions  or  acquittals — on  reputed  crime  figure 
Charles  Medico.130  Schakne  investigated  Medico  because  Medico's 
company  allegedly  received  defense  contracts  in  exchange  for 
political  contributions  to  a corrupt  Pennsylvania  Congressman, 
Daniel  J.  Flood.131  The  Pennsylvania  Crime  Commission  had 
identified  Medico  Industries  as  a legitimate  business  dominated 
by  organized-crime  figures.132  The  FBI  provided  Schakne  with 
information  on  three  of  Charles  Medico's  brothers,  all  deceased. 
But  the  agency  refused  to  release  the  requested  information  on 
Charles  Medico,  who  was  still  living.133  Schakne  brought  suit  in 
U.S.  District  Court  for  the  District  of  Columbia,  and  the 
district  court  granted  the  FBI's  motion  for  summary  judgment, 


129  See  id.  at  773-75. 

130  See  id.  at  757. 

131  See  id.  Flood  pleaded  guilty  on  Feb.  26,  1980  to  conspiracy 
to  violate  federal  campaign  laws  and  was  placed  on  probation  for 
a year.  He  was  convicted  of  conspiracy  to  solicit  campaign 
contributions  from  persons  seeking  federal  government  contracts. 
The  76-year-old  Pennsylvania  Democrat  had  resigned  from  the 
House  Jan.  31,  1980.  He  was  tried  on  charges  of  bribery,  perjury 
and  conspiracy  in  1979.  However,  that  trial,  held  in  U.S. 
District  Court  in  Washington,  D.C.,  ended  in  a mistrial  on  Feb. 
3,  1979,  when  jurors  could  not  reach  a decision  after  three  days 
of  deliberations.  See  Laura  Kiernan,  Flood  Is  Placed  on  Year's 
Probation,  The  Wash.  Post  A8,  Feb.  27,  1980. 


132 


See  489  U.S.  at  757. 
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holding  that  the  information  was  protected  under  FOIA  Exemption 
7(C),1'4  and  disclosure  would  be  an  unwarranted  invasion  of 
Charles  Medico's  privacy.135  The  U.S.  Court  of  Appeals  for  the 


133  See  id.  at  757. 

134  See  5 U.S.C.  § 552  (b)7(C).  The  exemption  states  that  the 
FOIA  does  not  apply  to  matters  that  are  "(1)  records  or 
information  compiled  for  law  enforcement  purposes,  but  only  to 
the  extent  that  the  production  of  such  law  enforcement  records 
or  information  (C)  could  reasonably  be  expected  to  constitute  an 
unwarranted  invasion  of  personal  privacy.  Exemption  7 (C)  is  one 
of  two  privacy  exceptions  to  the  FOIA.  The  other  exception. 
Exemption  6,  pertains  to  "personnel  and  medical  files  and 
similar  files  the  disclosure  of  which  would  constitute  a clearly 
unwarranted  invasion  of  personal  privacy."  See  id.  § 552  (b)6. 

Two  key  differences  between  the  exemptions  are  evident  in 
their  statutory  language.  First,  Exemption  6 calls  for  "a 
clearly  unwarranted  invasion"  of  privacy  (italics  added) . See 
id.  Exemption  7 requires  a less  strict  standard,  asking  an 
agency  to  show  only  "an  unwarranted  invasion  of  privacy."  See 
id.  § 552  (b)7(C).  Second,  Exemption  6 applies  to  information 
that,  if  disclosed,  "would  constitute"  an  invasion  of  privacy 
(italics  added).  See  id.  § 552  (b)6.  Exemption  7,  on  the  other 
hand,  applies  to  information  the  disclosure  of  which  "could 
reasonably  be  expected  to  constitute"  an  invasion  of  privacy 
(italics  added).  See  id.  § 552  (b)7(C). 

The  difference  in  language  was  intentional.  The 
legislative  history  shows  that  Exemption  7 (C) , as  originally 
proposed  by  Sen.  Gary  Hart,  also  required  a "clearly" 
unwarranted  invasion  of  personal  privacy.  See  120  Cong.  Rec. 

17033  (1974) . However,  the  word  "clearly"  was  dropped  by  the 
Conference  Committee  as  a concession  in  negotiations  with 
President  Ford  to  get  the  Act  approved.  See  Conf.  Rep.  No.  93- 
1380,  93d  Cong.  2d.  11  (1974).  By  dropping  "clearly,"  the 
Exemption  lessened  the  agency's  burden  to  meet  the  test.  See 
O'Reilly,  supra  note  27,  at  § 17.09,  17-44.  Legislators  also 
agreed  to  the  difference  in  language  between  "would"  in 
Exemption  6,  and  "could  reasonably  be  expected"  in  Exemption 
7(C)  in  order  enact  the  legislation. 

As  a result,  courts  have  concluded  that  Exemption  7(C) 
allows  law  enforcement  officers  more  latitude  to  withhold 
records  to  protect  privacy  than  is  permitted  under  the  stricter 
standard  of  Exemption  6.  See  U.S.  Dept,  of  Justice  v.  Reporters 
Committee  for  Freedom  of  the  Press,  489  U.S.  749,  755-756 
(1989).  In  addition.  Exemption  7(C)  means  the  public  interest  in 
disclosure  carries  less  weight.  See  id. 

In  making  a determination  in  a privacy-interests  case 
under  Exemption  7(C),  the  courts  uses  a two-step  test.  See  5 
U.S.C.  § 552(b) 7(C)  (1994).  First,  the  documents  must  have  been 
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D.C.  Circuit  reversed,  concluding  that  the  government  cannot 
claim  a privacy  interest  in  FBI-compiled  records  that  would  be 
available  to  the  public  if  sought  from  the  individual  law 
enforcement  agencies.136 

But  the  Supreme  Court  reversed  the  D.C.  Circuit  and 
permitted  the  FBI  to  withhold  the  information.  The  Court  said  it 
reached  its  outcome  by  balancing  the  individual's  right  of 
privacy  against  the  public  interest  in  disclosure.137  The  Court 
held  that  the  public  interest  to  be  balanced  against  the  privacy 
interest  is  that  of  disclosing  only  information  that  directly 
reveals  the  operations  or  activities  of  the  government.138 

Justice  Stevens  wrote  that  FOIA' s "central  purpose  is  to 
ensure  that  the  government's  activities  be  opened  to  the  sharp 
eye  of  public  scrutiny,  not  that  information  about  private 


compiled  for  law  enforcement  reasons  because  this  Exemption 
pertains  only  to  investigative  records.  Second,  the  government 
must  prove  that  the  disclosure  could  "reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of  privacy."  See  id. 

Likewise,  the  courts  use  a similar  test  in  deciding  an 
Exemption  6 privacy-interests  case.  The  courts  first  must 
determine  if  the  records  falls  within  the  definition  of 
"personnel,"  "medical"  or  "similar"  files.  See  id.  § 552(b) 6 
(1994).  Second,  the  courts  must  balance  the  invasion  of  the 
individual's  personal  privacy  against  the  public  benefit  that 
would  result  from  disclosure.  To  withhold  information,  the 
government  must  show  that  the  disclosure  "would  constitute  a 
clearly  unwarranted  invasion  of  privacy."  See  id.  See  also  U.S. 
Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  352,  382  (1972). 

135  See  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom 
of  the  Press,  489  U.S.  at  757-59. 

136  See  Reporters  Committee  for  Freedom  of  the  Press  v.  U.S. 

Dept,  of  Justice,  816  F.2d  730,  740  (1987). 

137  See  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom 
of  the  Press,  489  U.S.  at  772-73  (citing  U.S.  Dept,  of  the  Air 
Force  v.  Rose,  425  U.S.  352,  372  (1976)). 
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citizens  that  happens  to  be  in  the  warehouse  of  the  government 
be  so  disclosed."139  The  Court  concluded  that  disclosure  of  a 
computerized  compilation  of  an  individual's  criminal  records, 
which  does  not  directly  reveal  governmental  operations  or 
performance,  is  an  unwarranted  invasion  of  privacy  because  the 
information  falls  "outside  the  ambit  of  the  public  interest  that 
the  FOIA  was  enacted  to  serve."140  In  the  Court's  view,  in  other 
words,  the  rap  sheets  did  not  directly  reveal  information  about 
how  government  operates  and,  therefore,  they  could  be 
withheld.141  The  information  would  "tell  us  nothing  directly 
about  the  character  of  the  Congressman's  behavior,"  Justice 
Stevens  wrote.142  "Nor  would  it  tell  us  anything  about  the 
conduct  of  the  Department  of  Defense  in  awarding  one  or  more 
contracts  to  the  Medico  Company."  143 

The  Reporters  Committee  majority  reasoning  was  criticized 
in  a concurring  opinion  by  Justice  Harry  A.  Blackmun,  joined  by 
Justice  William  J.  Brennan.  Justice  Blackmun  argued  that  the 
Court  opinion  exempting  all  rap-sheet  information  from  the 
FOIA' s disclosure  requirements  was  overbroad  in  light  of 
Exemption  7(C)'s  plain  language,  legislative  history  and  case 


138 

139 

140 

141 

142 


See  id. 
See  id. 
See  id. 
See  id. 
See  id. 


at  774. 
at  775. 
at  774-75. 
at  774. 


143 


See  id. 
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law.144  He  characterized  the  Court  majority's  "bright-line  rule" 
as  not  basically  sound.145  To  illustrate  this  criticism.  Justice 
Blackmun  presented  a hypothetical  situation  in  which  a rap  sheet 
disclosed  a congressional  candidate's  conviction  of  tax  fraud 
before  he  ran  for  office.146  The  FBI's  disclosure  of  that 
information  could  not  reasonably  be  expected  to  constitute  an 
invasion  of  personal  privacy,  much  less  an  unwarranted  invasion, 
because  the  candidate  gave  up  any  interest  in  preventing 
disclosure  of  this  information  when  he  chose  to  run  for  office, 
Justice  Blackmun  said.147  "I  would  not  adopt  the  Court's  bright- 
line  approach  but  would  leave  the  door  open  for  the  disclosure 
of  rap-sheet  information  in  some  circumstances , " he  concluded.148 

The  Reporters  Committee  ruling  represents  a significantly 
narrower  interpretation  of  the  FOIA' s scope  than  the  Court  found 
in  U.S.  Dept,  of  the  Air  Force  v.  Rose 149  in  1976.  The  Rose  Court 
said  the  FOIA' s legislative  history  makes  clear  that  Congress 
intended  for  the  "broadly  conceived"  Act  to  permit  access  to 
official  information  and  open  agency  action  to  public 
scrutiny.150  Justice  Brennan  emphasized  in  Rose  that  the 
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See  id. 
See  id. 
See  id. 
See  id. 
See  id. 
See  425 


at  780-81  (Blackmun, 


U.S.  352  (1976)  . 


J., 


concurring) . 


150 


See  id.  at  361  (citing  EPA  v.  Mink,  410  U.S.  73,  80  (1973)). 
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exemptions  are  limited,  must  be  narrowly  construed, 151  and  do  not 

obscure  the  fact  that  disclosure  is  the  FOIA' s dominant 

objective . 152  But  the  Reporters  Committee  opinion  set  forth  the 

principle  that  the  "statutory  purpose"  of  the  FOIA  is  to 

disclose  only  official  information  that  "sheds  light  on  an 

agency's  performance."153  By  so  holding,  the  Court  established  a 

"conduct  test"  as  an  issue  that  lower  courts  must  resolve  along 

with  questions  of  whether  requested  information  might  fall 

within  one  of  the  Act's  nine  statutory  exemptions.154  The  result, 

in  effect,  is  a court-created  tenth  exemption  to  the  FOIA. 

An  analysis  of  the  Court's  reasoning  in  Reporters 

Committee  shows  that  its  conduct  test  derives  from  a two-step 

process.  First,  the  Court  established  that  the  FOIA' s basic 

policy  of  disclosure  "focuses  on  the  citizens'  right  to  be 

informed  about  'what  their  government  is  up  to.'"155  Second,  the 

Court  equated  the  public' s need  to  know  "what  their  government 

is  up  to"  with  a need  to  evaluate  government  performance: 

Official  information  that  sheds  light  on  an  agency's 
performance  of  its  statutory  duties  falls  squarely  within 
that  statutory  purpose.  That  purpose,  however,  is  not 
fostered  by  disclosure  of  information  about  private 
citizens  that  is  accumulated  in  various  government  files 
but  that  reveals  little  or  nothing  about  an  agency' s own 
conduct.  In  this  case  — and  presumably  in  the  typical 
case  in  which  one  private  citizen  is  seeking  information 


151 


See  Id. 


152 


See  id. 


153  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom  of 
the  Press,  489  U.S.  at  773. 

154  See  id. 


155 


See  id.  at  773.  See  also  supra  note  83. 
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about  another — the  requester  does  not  intend  to  discover 
anything  about  the  conduct  of  the  agency  that  has 
possession  of  the  requested  records.  Indeed,  response  to 
this  request  would  not  shed  light  on  the  conduct  of  any 
Governmental  agency  or  official.156  (Italics  added.) 

In  other  words,  although  federal  agencies  collect  vast 

amounts  of  information  on  virtually  every  facet  of  society, 

compiled  at  a tremendous  expense  to  the  public,  the  public  is 

entitled  to  gain  access  to  only  a limited  class  of  information 

as  prescribed  by  the  Court's  narrowly  drawn  "core  purpose"  of 

the  Freedom  of  Information  Act.157  The  Court's  narrow 

interpretation  of  the  FOIA' s purpose  seemingly  ignores  the 

public  interest  value  of  a wealth  of  government-held  information 

that  does  not  reveal  government  operations  or  conduct.  Such 

information  includes  Census  Bureau  data  from  the  Department  of 

Commerce,  economic  data  from  the  Department  of  the  Treasury,  and 

public  health  and  safety  information,  ranging  from  FAA 

commercial  aircraft  maintenance  records  to  the  results  of  FDA 

clinical  trials  on  over-the-counter  drugs. 

Under  the  Reporters  Committee  conduct  test,  it  thus  seems 

unlikely  that  types  of  information  like  the  data  in  the  MEDLARS 

tapes  would  qualify  for  disclosure.  For  as  the  Supreme  Court 

plainly  said  in  a 1997  ruling  that  relied  on  Reporters  Committee 

as  precedent:  ”[T]he  only  relevant  public  interest  in  the  FOIA 

balancing  analysis"  is  "the  extent  to  which  disclosure  of  the 

information  'sheds  light  on  an  agency's  performance  of  its 


156  489  U.S.  at  773. 


157 


See  id.  at  774-75. 
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statutory  duties'  or  otherwise  lets  citizens  know  'what  their 
government  is  up  to.'"158 

Finally,  it  is  noteworthy  that  the  Court  raised  the  issue 
of  computerized  records  in  the  Reporters  Committee  rationale.159 
In  Reporters  Committee,  the  requested  record  was  an  FBI- 
computerized  compilation  rather  than  the  individual  paper 
records,  which  were  stored  in  file  cabinets  in  dispersed  law 
enforcement  agencies  and  courthouses.  The  format  of  these 
records  posed  what  was  apparently  a special  problem  for  the 
Court.160  Justice  Stevens  made  a particular  point  to  note  that 
the  request  was  for  computerized  information,  and  that 
computerization  of  personal  information  poses  a special 
potential  threat  to  privacy.161 


158  Bibles  v.  Oregon  Natural  Desert  Assn.,  117  S.Ct.  795,  795 
(1997) (quoting  U.S.  Dept,  of  Defense  v.  FLRA,  114  S.Ct.  1006, 
1013  (1994),  and  U.S.  Dept,  of  Justice  v.  Reporters  Committee 
for  Freedom  of  the  Press,  489  U.S.  at  773).  In  Oregon  Natural 
Desert  Assn.,  the  Supreme  Court  held  that  the  Bureau  of  Land 
Management  could  reject  a FOIA  request  from  an  Oregon 
environmental  group  that  sought  a list  of  names  of  persons  who 
receive  mailings  from  the  BLM  on  the  government' s plans  for  the 
future  of  the  Oregon  high  desert.  The  Supreme  Court  also  relied 
on  Reporters  Committee  as  precedent  in  two  earlier  FOIA 
Exemption  6 privacy  cases,  U.S.  Dept,  of  Defense  v.  Federal 
Labor  Relations  Authority  (FLRA),  114  S.  Ct . 1006  ( 1994 ) (holding 
that  the  release  of  home  addresses  of  government  employees  to 
union  organizers  would  be  a "clearly  unwarranted"  invasion  of 
privacy);  and  U.S.  Dept,  of  State  v.  Ray,  502  U.S.  164 

(1991) (holding  that  the  release  of  identifying  information  about 
Haitian  refugees,  who  fled  to  the  United  States  and  were  sent 
back  involuntarily  to  Haiti,  could  be  withheld  because 
disclosure  would  constitute  a "clearly  unwarranted"  invasion  of 
privacy) . 

159  • 

See  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom 
of  the  Press,  489  U.S.  at  764,  770-71. 


160 


See  id. 
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The  Court  acknowledged  that  Medico's  criminal  history  of 
arrests,  indictments,  and  convictions  are  public  records,  which 
might  be  acquired  after  a search  of  courthouse  files  and  records 
of  local  law  enforcement  agencies  that  investigated  and 
prosecuted  him.16-  But  Justice  Stevens  emphasized  that  Schakne 
sought  a computerized  compilation  of  all  of  this  information. 163 
"The  substantial  character  of  [the  privacy]  interest  is  affected 
by  the  fact  that  in  today' s society  the  computer  can  accumulate 
and  store  information  that  would  have  otherwise  surely  been 
forgotten  long  before  a person  attains  the  age  of  80,  when  the 
FBI's  rap  sheets  are  discarded."164  Justice  Stevens  said  there  is 
a "vast  difference  between  the  public  records  that  might  be 
found  after  a diligent  search  of  courthouse  files,  county 
archives  and  local  police  stations  throughout  the  country  and  a 
computerized  summary  located  in  a single  clearinghouse  of 
information . "165 

But  according  to  the  EFOIA' s legislative  history.  Congress 

clearly  stated  that  the  form  or  format  of  information  is  an 

irrelevant  variable  in  the  calculus  of  determining  disclosure: 

[A]  record  under  the  FOIA  includes  electronically  stored 
information.  This  articulates  the  existing  general  policy 
under  the  FOIA  that  all  Government  records  are  subject  to 
the  Act,  regardless  of  the  form  in  which  they  are  stored 


161 

162 

163 

164 


See  id. 
See  id. 
See  id. 
Id. 


at  764. 
at  771. 


165 


Id.  at  764. 
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by  the  agency.  The  Department  of  Justice  agrees  that 
computer  database  records  are  agency  records  subject  to 
the  FOIA. 166 

Presumably,  the  Court's  dicta  regarding  its  particular 
concern  over  the  disclosure  of  computerized  records  has  been 
rendered  moot  by  the  EFOIA.  Nonetheless,  the  conflict  between 
EFOIA  Section  3 and  the  Court's  view  of  the  statute's  "core 
purpose"  remains  unresolved  and  carries  implications  about  the 
future  of  public  access  to  information  held  by  federal  agencies. 

EFOIA  Section  3 or  Reporters  Committee : 

Which  Hand  Holds  the  Trump  Card? 

Among  other  provisions.  Congress  intended  for  EFOIA 
Section  3167  to  provide  access  to  databases  compiled  by  federal 
agencies.  The  MEDLARS  tapes  were  a case  in  point.168  The  1996 
electronic  provisions  are  in  keeping  with  the  statute's  broad 
policy  of  full  disclosure  of  agency  records.  Meanwhile,  the  1989 
decision  in  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for 
Freedom  of  the  Press 169  stands  for  the  proposition  that  the  scope 
of  the  FOIA  is  a limited  one--stretching  even  beyond  the 
statute's  nine  exemptions.170  Under  the  Court's  interpretation  of 


See  H.R.  Rep.  No.  795,  104th  Cong.,  2d  Sess.  Pt.  IV(B),  19 
(1996)  . 

167  See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3 

(1996) (codified  as  amended  in  subsection  (f)  of  5 U.S.C.  § 
552) (1996) . 

168  See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  20  (1996). 

169  See  489  U.S.  749  (1989). 


170 


See  id.  at  773-75. 
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the  FOIA' s purpose,  the  statue  would  exclude  precisely  the  kind 
°f  information  contained  in  the  MEDLARS  computer  tapes.  For 
according  to  the  Court's  central  purpose  theory, 111  the  tapes 
would  not  directly  reveal  government  operations  or  activities 
and,  therefore,  flunk  the  conduct  test  for  disclosure.172 

Since  the  Reporters  Committee  ruling,  the  question  of 
public  access  to  the  MEDLARS  tapes  has  been  rendered  moot.  The 
National  Library  of  Medicine  made  the  MEDLINE/MEDLARS  services 
available  to  the  public  free  of  charge  on  the  Internet  as  of 
June  26,  1997. 173  Although  the  MEDLINE /MEDLARS  question  is 
resolved,  the  much  larger  issue  it  represented  from  the  outset 
remains  unsettled.  The  intent  behind  EFOIA  Section  3 seems  to 
clash  with  the  "core  purpose"  rationale  expressed  by  the  Supreme 
Court  in  Reporters  Committee, 17 4 thus  raising  the  important  issue 
of  how  to  define  the  scope  of  the  FOIA  in  the  future. 

Perhaps  some  in  Congress  intended  Section  3 to  be  an 
attack  on  Reporters  Committee,  but  the  evidence  is  inclusive. 
There  is  no  specific  reference  to  the  case  in  either  the  plain 


171  See  id.  at  774. 

172  See  id.  at  773. 

See  National  Library  of  Medicine  homepage  (visited  July  7, 
1998)  <http://www.nlm.nih.gov>.  See  also  Peter  Gorner,  Health 
Consumers  Get  Web  Break:  U.S.  Allows  Free,  Open  Internet  Access 
to  Medical  Library,  Chicago  Tribune,  June  29,  1997;  Sheryl  Gay 
Stolberg,  Now,  Prescribing  Just  What  the  Patient  Ordered,  New 
York  Times,  Aug.  10,  1997.  In  an  interview,  Sheldon  Kotzin,  chief 
of  the  bibliographic  services  division  of  the  National  Library 
of  Medicine,  said  the  process  of  making  the  MEDLARS  family  of 
databases  available  for  free  through  MEDLINE  began  in  August  of 
1997. 


174 


See  489  U.S.  749  (1989) . 
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language  of  the  amendments  or  in  the  House  report  that 
accompanied  the  legislation.  The  record  also  shows  that  some 
members  of  the  Senate,  at  least,  were  fully  aware  of  the 
Reporters  Committee  ruling's  consequences  on  the  scope  of  the 
FOIA. 115  The  Senate  Committee  on  the  Judiciary  reached  a 
consensus  in  1995  that  the  Reporters  Committee  decision 
conflicted  with  the  FOIA' s general  philosophy  of  full 
disclosure.176  This  view  was  articulated  in  a Senate  report  that 
accompanied  a 1995  Senate  precursor  to  the  House-sponsored  EFOIA 
of  1996 — The  Electronic  Freedom  of  Information  Improvement  Act 
of  1995. 177  The  Senate  report  concluded  in  strongly  worded  terms 
that  the  Court  construed  the  purpose  of  the  FOIA  too  narrowly  in 
Reporters  Committee.119 

The  purpose  of  the  FOIA  is  not  limited  to  making  agency 
records  and  information  available  to  the  public  only  in 
cases  where  such  material  would  shed  light  on  the 
activities  and  operations  of  Government.  Effort  by  the 
courts  to  articulate  a 'core  purpose'  for  which 
information  should  be  released  imposes  a limitation  on  the 
FOIA  which  Congress  did  not  intend  and  which  cannot  be 
found  in  its  language,  and  distorts  the  broader  import  of 
the  Act  in  effectuating  Government  openness.179 

This  bill,  sponsored  by  Sen.  Leahy,  was  unanimously 

approved  by  the  Committee  on  the  Judiciary  on  April  25,  1996, 180 

but  congressional  action  on  the  Senate  proposal  ended  there. 


175 

ns 

177 

178 


See  S.  REP.  272,  104th  Cong.,  2d  Sess.  6 (1996). 
See  id. 

See  S.  1090,  104th  Cong.,  2d  Sess.  (1996). 

See  S.  Rep.  272,  104th  Cong.,  2d  Sess.  26-27. 
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Id. 
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After  negotiations  with  the  House,  Leahy's  Senate  bill  was 
revised  and  reintroduced  as  House  bill  H.R.  3802  on  July  12, 

1996. 181  Three  months  later,  that  bill  was  signed  into  law  as  the 
Electronic  Freedom  of  Information  Act  Amendments  of  1996 
(EFOIA)  .182 

Significantly,  however,  the  House  report  accompanying  the 
EFOIA  legislation  failed  to  contain  any  language  criticizing  the 
Reporters  Committee  decision.  The  report  did  not  mention  the 
Reporters  Committee  decision  in  any  context,  nor  did  the  report 
explain  why  the  House  did  not  affirm  Sen.  Leahy's  criticism  of 
the  decision.  The  omission  of  such  clarifying  language, 
therefore,  makes  it  possible  for  Reporters  Committee  to  trump 
EFOIA  Section  3 because  Congress  did  not  explicitly  override 
Reporters  Committee . 183  The  Supreme  Court  decision  remains  law. 

Consequently,  despite  the  access  that  EFOIA  Section  3 may 
offer,  the  Reporters  Committee  ruling  represents  a stumbling 
block  to  the  future  of  public  access  to  information  held  by 
federal  agencies.  There  already  is  a long  line  of  lower  court 


See  id.  at  6. 

181  See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  14  (1996). 

182  See  Pub.  L.  No.  104-231,  110  Stat.  3048,  §§  1-12 

(1996) (codified  as  amended  in  various  sections  of  5 U.S.C.  § 

552)  . 

183  At  least  one  federal  court  already  has  held  that  the  EFOIA 
does  not  broaden  the  narrow  scope  of  the  statute  as  articulated 
in  Reporters  Committee.  See  O' Kane  v.  U.S.  Customs  Service,  No. 
95-0 683-CIV-MORENO  (S.D.  Fla.  Nov.  6,  1997).  U.S.  District  Judge 
Federico  A.  Moreno  held  that  if  "Congress  intended  to 
significantly  enlarge  the  scope  of  the  public  interest  served  by 
FOIA,  Congress  could  have  taken  a clear  and  more  direct 
approach,  most  likely  by  amending  the  exemptions  themselves . 

This  they  did  not  do."  See  id. 
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FOIA  cases  that  have  relied  on  the  Reporters  Committee  central 
purpose  test.164  In  these  cases,  the  lower  courts  have  used  the 
Supreme  Court's  central  purpose  analysis  only  in  FOIA  cases 
involving  privacy  Exemptions  6 or  7(C).185  But  several  courts 
recently  have  applied  the  Court's  central  purpose  test186  to  FOIA 
cases  whose  issues  go  beyond  the  Act's  traditional  privacy 
exemptions . 187 


See  The  Reporters  Committee  for  Freedom  of  the  Press,  Report 
on  Responses  and  Non-Response  of  the  Executive  and  Judicial 
Branches  to  Congress'  Finding  That  the  FOI  Act  Serves  "Any 
Purpose , " prepared  by  request  of  the  Chairman,  Subcommittee  on 
Government  Management,  Information  and  Technology  of  the  House 
Committee  on  Government  Reform  and  Oversight,  July  2,  1998.  See, 
e.g.  , Sheet  Metal  Workers  International  Assn.,  Local  19  v.  U.S. 
Dept,  of  Veteran  Affairs,  135  F.3d  891  (3d  Cir.  1998);  Kimberlin 
v.  U.S.  Dept,  of  Justice,  139  F.3d  944  (D.C.  Cir.  1998);  McQueen 
v.  United  States,  1998  WL  312720  (S.D.  Tex.  1998);  Ligorner  v. 
Reno,  1998  WL  142334  (S.D.N.Y.  1998);  Cujas  v.  Internal  Revenue 
Service,  LEXIS  6466  (M.D.N.C.  1998);  Lurie  v.  U.S.  Dept,  of  the 
Army,  970  F.  Supp.  19  (D.D.C.  1997);  Center  to  Prevent  Handgun 
Violence  v.  U.S.  Dept,  of  the  Treasury,  981  F.  Supp.  20  (D.D.C. 
1997);  Butler  v.  Dept,  of  the  Treasury,  1997  WL  138720  (D.D.C. 
1997);  Reiter  v.  Drug  Enforcement  Administration,  1997  WL  470108 
(D.D.C.  1997);  Sheet  Metal  Workers  International  Assn.,  Local  9 
v.  U.S.  Air  Force,  63  F.3d  994  (10th  Cir.  1995);  Manna  v.  U.S. 
Dept,  of  Justice,  51  F.3d  1158  (3d  Cir.  1994),  cert,  denied,  116 
S.  Ct.  477  (1995);  Exner  v.  U.S.  Dept,  of  Justice  F.  Supp.  240 
(D.D.C.  1995);  Jones  v.  FBI,  41  F.3d  238  (6th  Cir.  1994);  U.S. 
Dept,  of  the  Navy  v.  Federal  Labor  Relations  Authority,  975  F.2d 
348  (7th  Cir.  1992);  Hunt  v.  FBI,  972  F.2d  286  (9th  Cir.  1992); 
and  Hale  v.  U.S.  Dept,  of  Justice,  973  F.2d  894  (10th  Cir. 

1992) . 

185  See  5 U.S.C.  §§  552  (b)  6 & (b)7(C). 

186  See  489  U.S.  at  774-75. 

187  See  Christopher  P.  Beall,  The  Exaltation  of  Privacy  Doctrines 
Over  Public  Information  Law,  45  Duke  L.J.  1249,  1273  (1996).  See 
Sweetland  v.  Walters,  60  F.3d  852  (D.C.  Cir.  1995) (per 

curiam) (holding  that  the  Executive  Residence  staff  of  the  White 
House  is  not  an  "agency"  under  the  FOIA);  Baizer  v.  U.S.  Dept, 
of  the  Air  Force,  887  F.  Supp.  225  (N.D.  Cal.  1995) (holding  that 
an  electronic  copy  of  the  Air  Forces'  computerized  database  of 
Supreme  Court  opinions  should  not  be  considered  an  "agency 
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Such  a trend  might  find  support  among  some  FOIA  critics. 
Indeed,  Cate  and  his  colleagues  wrote  that  in  order  to  achieve 
the  FOIA' s intended  purpose,  the  Court's  central  purpose  test 
"should  be  the  touchstone  for  disclosure."188  Cate  urged  further 
that  the  central  purpose  test  should  be  expanded  "beyond 
Exemptions  7(C)  and  6,  and  beyond  FOIA  exemptions  altogether."189 

But  for  access  advocates,  particularly  the  news  media,  a 
broad  application  of  the  Reporters  Committee  central  purpose 
test  by  the  courts  represents  a disturbing  trend  that  could 
further  constrict  the  ambit  of  the  FOIA' s statutory  purpose  as 
articulated  in  its  plain  language  and  legislative  history.190  In 
a 1998  report  prepared  for  a House  committee,  the  Reporters 
Committee  for  Freedom  of  the  Press  said  that  ever  since  the 
Reporters  Committee  decision  was  handed  down,  the  balancing  test 
between  the  individual  right  to  privacy  and  the  public  interest 
in  disclosure  has  been  heavily  skewed  in  favor  of  privacy.191  The 


record"  under  the  FOIA);  Vazquez-Gonzalez  v.  Shalala,  No. 

CIV. 94-2100  (SEC),  1995  WL  67659  (D.P.R.  Feb.  13, 

1995) (dismissing  a suit  brought  by  a physician,  who  sought 
information  about  Medicare  billing  practices,  because  the 
requested  information  concerned  the  plaintiff' s own  commercial 
interests).  See  id.  at  1273-80. 

188  See  Cate  et  al.,  supra  note  65,  at  45. 


190  See  Reporters  Committee  for  Freedom  of  the  Press,  Report  on 
Responses  and  Non-Response  of  the  Executive  and  Judicial 
Branches  to  Congress'  Finding  that  the  FOI  Act  Serves  'Any 
Purpose'  2 (July  2,  1998) (Prepared  by  request  of  Rep.  Steven 
Horn,  Chairman,  Subcommittee  on  Government  Management, 
Information  and  Technology,  of  the  House  Committee  on  Government 
Reform  and  Oversight. 


191 


See  id.  at  2. 
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report  said  that  any  asserted  public  interest  that  does  not  fit 
the  Supreme  Court's  narrow  definition  of  the  statute's  "core 
purpose"  is  not  considered.192  The  organization  said  it  has 
received  hundreds  of  inquiries  from  reporters  who  have  been 
thwarted  in  fully  reporting  important  issues  of  public  interest 
because  federal  agencies  overuse  the  privacy  exemptions  to  deny 
access.193  The  report  concluded  that  the  Supreme  Court,  "without 
any  suggestion  from  Congress  or  the  Executive  Branch,  gave  a new 
and  crabbed  interpretation  of  Congress'  purpose  in  enacting  the 
FOI  Act,  one  that  has  critically  impaired  the  ability  of 
requesters  to  receive  government  information."194 


Conclusion 

Section  3 of  the  Electronic  Freedom  of  Information  Act  of 
1996  makes  explicit  that  information  that  an  agency  creates  and 
directly  or  indirectly  disseminates  remains  subject  to  the  FOIA 
in  any  of  its  forms  or  formats.195  By  repudiating  the  Ninth 
Circuit's  1976  ruling  SDC  Development  Corp.  v.  Mathews 196  in 
Section  3,  Congress  reinforces  a public  policy  that  keeps 
federal  government  information  in  the  public  domain.  This  policy 
advances  democratic  principles  because  restrictions  on  access  to 

192  See  id.  at  2-3. 

193  See  id  at  3. 

194  See  id.  at  10. 

195  See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3 (1996) 

(codified  as  amended  in  subsection  (f)  of  5 U.S.C.  § 552).  See 
also  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  20  (1996). 
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government  information  create  a social  and  political  climate 
that  tends  toward  a closed  society  rather  than  an  open  one.191 

However,  Congress's  intent  behind  EFOIA  Section  3 has  been 
undermined  by  Congress's  own  failure  to  also  override  the 
Supreme  Court's  1989  decision  in  Department  of  Justice  v. 
Reporter's  Committee  for  Freedom  of  the  Press.196  Reporters 
Committee  reduces  the  scope  of  the  FOIA  and  decreases  access  to 
government  information  because  the  decision  restricts  the 
statute's  applicability  to  information,  and  it  does  so  in  terms 
nearly  identical  to  those  expressed  by  then-Ninth  Circuit  Judge 
Kennedy  in  SDC  v.  Mathews.  Both  decisions  held  that  the  FOIA 
applies  to  only  that  information  that  directly  reveals  the 
operations  and  activities  of  government  agencies.199 

Chapter  7 will  continue  the  examination  of  agency 
compliance  and  implementation  of  the  EFOIA  by  reviewing  official 
documents  and  operational  reports  from  the  two  agencies  charged 
with  oversight  of  the  FOIA — the  Department  of  Justice  and  the 


See  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116  (9th  Cir. 
1976) . 

1 97  ■ 

See  generally  Sandra  Davidson  Scott,  Suggestions  for  a Model 
Statute  for  Access  to  Computerized  Government  Records,  2 Wm.  & 
Mary  Bill  of  Rts.  J.  29,  30  (1993). 

See  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom 
of  the  Press,  489  U.S.  749  (1989). 

199  SDC  v.  Mathews  held  that  "the  type  of  documents  Congress  was 
seeking  to  include  in  the  public  disclosure  provision  of  the 
Freedom  of  Information  Act  were  primarily  those  which  dealt  with 
the  structure,  operation,  and  decision-making  procedure  of  the 
various  government  agencies."  See  542  F.2d  1116,  1119.  Reporters 
Committee  held  that  the  FOIA  applies  to  "[ojfficial  information 
that  sheds  light  on  an  agency' s performance  of  its  statutory 
duties,"  and  "on  the  conduct  of  any  Government  agency  or 
official."  See  489  U.S.  749,  773. 
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Office  of  Management  and  the  Budget.  Additionally,  the  next 
chapter  will  present  the  findings  of  public  interest  groups  that 
monitor  FOIA  operations,  such  as  OMB  Watch,  Public  Citizen  and 
Reporters  Committee  for  Freedom  of  the  Press. 


CHAPTER  7 

SPEED  BUMPS  ON  THE  SUPERHIGHWAY 
TO  ELECTRONIC  PUBLIC  ACCESS 

Introduction 

After  Congress  approved  the  Electronic  Freedom  of 
Information  Act  of  1996, 1 the  new  law  was  greeted  with 
enthusiasm  and  optimism.  When  President  Clinton  signed  the  bill 
into  law  on  Oct.  2,  1996,  he  observed  that  for  30  years  the  FOIA 
supported  the  democratic  principles  of  openness  and 
accountability.2  The  EFOIA,  he  said,  "reforges  an  important  link 
between  the  United  States  Government  and  the  American  people."3 
Senator  Patrick  J.  Leahy,  who  led  the  five-year  effort  to  bring 
the  FOIA  into  the  digital  information  age,  said  the  amendments 
use  technology  for  the  first  time  to  ensure  that  government  will 
be  more  accessible  and  accountable  to  citizens.4  Leahy  said  the 
EFOIA  ''can  help  revitalize  the  public' s interest  in,  and 
understanding  of,  what  government  is  doing."5 


1 See  Pub.  L.  104-231,  110  Stat.  3048,  §§  1-12  (1996) (amending 
sections  of  5 U.S.C.  § 552). 

2 FOIA  UPDATE  9,  Vol . XVII,  No.  4,  Fall  1996. 

3 See  id. 

4 Patrick  J.  Leahy,  The  Electronic  FOIA  Amendments  of  1996: 
Reformatting  the  FOIA  for  On-Line  Access,  50  Admin.  L.R.  339,  339 
(1998)  . 

5 See  id. 
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Congress  intended  for  the  1996  amendments  to  make  it 
easier  for  the  public  to  gain  speedy  access  to  information  on 
government  projects,  policies  and  operations.* 6  But  by  early 
1998,  more  than  a year  after  the  law  was  passed,  it  was 
disturbingly  apparent  that  despite  initial  high  hopes  few 
agencies  actually  had  complied  with  all  of  the  EFOIA' s 
requirements.7  A look  at  the  documented  early  history  of  EFOIA 
implementation  reveals  missed  deadlines  and  slow  starts  by  many 
agencies  to  comply  with  the  new  law,  many  of  whose  sections 
became  effective  in  the  spring  and  fall  of  1997. 

According  to  a study  by  a Washington,  D.C.,  public 
interest  group,  none  of  57  federal  agencies  examined  had 
complied  fully  with  the  amendments  by  January  31,  1998. 8 During 
a congressional  hearing  on  the  EFOIA  held  June  9,  1998, 9 
witnesses  testified  that  many  agencies  did  not  meet  the 
statutory  criteria  for  "electronic  reading  rooms";  were  only  in 
the  preliminary  stages  of  creating  Web  sites;  and  failed  to 
provide  online  access  to  certain  newly  required  materials,  such 


See  H.R.  Rep.  795,  104th  Cong.  2d  Sess.  (Sept.  17,  1996).  See 

also  Leahy,  supra  note  4. 

7 See  Jennifer  J.  Henderson  and  Patrice  McDermott,  Arming  the 

People  . . with  the  power  knowledge  gives":  An  OMB  Watch 

Report  on  the  Implementation  of  the  1996  'EFOIA'  Amendments  to 
the  Freedom  of  Information  Act  [hereinafter  OMB  Watch  Report] , 
April  1998. 

8 See  id.  at  2 . 

9 See  Hearing  on  the  Implementation  of  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996:  Is  Access  to  Government 
Information  Improving?,  Subcommittee  on  Government  Management, 
Information  and  Technology  of  the  House  Committee  on  Government 
Reform  and  Oversight,  June  9,  1998  [hereinafter  The  1998  EFOIA 
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as  inventories  of  the  different  kinds  of  information  held  by 
agencies  and  descriptions  of  computerized  record-locating 
systems.10  Additionally,  several  FOIA  users  brought  suits  against 
the  government  since  the  EFOIA  became  law,  asking  the  courts  to 
clarify  particular  issues  pertaining  to  EFOIA' s implementation 
or  to  compel  some  agencies  to  meet  specific  EFOIA  requirements.* 11 

The  purpose  of  this  chapter  is  to  examine  agency 
compliance  with  the  law.  To  gain  an  understanding  of  whether 
implementation  has  been  effective  and  timely.  Chapter  7 will 
analyze  evaluations  by  a number  of  sources: 

• A study  conducted  by  OMB  Watch,  a public  interest  group 
that  monitors  operations  of  the  Office  of  Management  and 
the  Budget,  which  coordinates  FOIA  operations; 

• Official  reports  by  the  Department  of  Justice,  which 
provides  information-policy  guidance  to  agencies  and 
represents  agencies  as  counsel  in  litigation  over 
noncompliance  charges; 

• Testimony  given  in  the  June  1998  House  EFOIA  hearing  on 
the  status  of  EFOIA  implementation;  and 


Hearing];  See  also  <http://www.house.gov/reform/gmit/hearings/ 
testimony> . 

10  See  id. 

11  See  O'Kane  v.  U.S.  Customs  Service,  No.  97-5852  (11th  Cir. 
1999);  Essential  Information,  Inc.  v.  U.S.  Information  Agency, 
Civil  Action  No.  96-1194  (NHJ)(D.D.C.  Nov.  27,  1996);  United 
Transp.  Union  v.  Surface  Transp.  Bd.,  132  F.3d  71  (D.C.  Cir. 
1998);  Public  Citizen  v.  Raines,  Civil  Action  No.  97-2891  SSH, 
Apr.  27,  1998. 
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• Issues  raised  in  four  lawsuits  brought  against  the 

government  by  FOIA  users  since  the  1996  amendments  were 
enacted. 


Evaluating  EFOIA  Compliance 


Most  of  the  criticisms  of  EFOIA  noncompliance  stem  from 
agencies'  failures  to  meet  deadlines  for  putting  into  effect 
certain  provisions  of  the  statute.  Under  the  1996  amendments. 
Congress  set  the  following  dates  for  implementing  the  law' s 
provisions . 12 

March  31,  1997:  General  date  for  many  amendment 
provisions  to  become  effective. 

October  1,  1997:  Date  by  which  the  Department  of 
Justice  must  submit  to  agencies  the  guidelines 
for  the  EFOIA' s new  reporting  requirements. 

October  2,  1997:  Effective  date  for  provisions 
regarding  time  limits,  multitrack  processing, 
unusual  circumstances,  and  expedited  processing. 

November  1,  1997:  Deadline  for  making  available 
electronically  all  reading  room  records  created 
on  or  after  November  1,  1996. 

February  1,  1999:  Due  date  for  first  annual  report 
under  the  new  fiscal  year  timetable,  October  1, 

1997  to  September  30,  1998. 13 


See  H.R.  Rep.  795,  104th  Cong.  2d  Sess.,  Pt . IV,  Sec.  B,  at 
19-30  (Sept.  17,  1996). 

13  Under  the  1996  amendments,  the  annual  reporting  period  changed 
in  1997  from  a calendar-year  reporting  period  to  a fiscal-year 
reporting  period.  The  first  fiscal-year  reporting  period  ran 
from  Oct.  1,  1997  to  Sept.  30,  1998.  For  example,  the  costs  of 
FOIA  operations  for  four  agencies,  as  noted  in  Tables  I and  II 
in  Chapter  7,  cover  that  period.  The  information  came  from 
agency  annual  reports  available  online.  The  EFOIA  did  not 
require  that  agencies  make  the  annual  reports  from  that  first 
fiscal-year  reporting  period  available  online  until  Feb.  1, 

1999,  however. 


224 


December  31,  1999:  Deadline  for  online  publication 
of  all  agencies'  indexes  of  "repeatedly  requested" 
and  previously  released  FOIA  records,  regardless 
of  the  date  of  creation. 

Office  of  Management  and  the  Budget  Criticized 

In  April  of  1998,  OMB  Watch,  a public  interest  and  freedom 
of  information  advocacy  group  that  monitors  the  activities  of 
the  Office  of  Management  and  the  Budget,  published  the  results 
of  a comprehensive  study  of  agency  compliance  with  the  EFOIA. 14 
OMB  along  with  the  Department  of  Justice  are  the  two  oversight 
agencies  that  Congress  designated  to  guide  executive  branch 
agencies  on  implementing  the  FOIA,  including  the  1996  electronic 
provisions . 15 

The  study  examined  57  federal  agencies  and  136  Web  sites 
during  a three-month  period  ending  January  31,  1998.  The  study 
found  that  of  the  57  agencies  examined,  13  (23  percent)  had  no 
EFOIA  presence,  and  44  (73  percent)  had  varying  degrees  of 
compliance  with  EFOIA  requirements.16  Meanwhile,  no  agency  had 
complied  fully  with  all  the  amendments'  requirements.17 


See  OMB  Watch  Report,  supra  note  7. 

lj  The  Department  of  Justice  has  the  responsibility  of  providing 
policy  guidance  and  overseeing  agency  compliance  with  the  FOIA. 
See  H.R.  REP.  No.  795,  104th  Cong.  2d  Sess.  6 (1996).  Generally, 
the  Office  of  Information  and  Regulatory  Affairs  within  the 
White  House  Office  of  Management  and  Budget  exercises  broad 
authority  for  coordinating  and  administering  government -wide 
information  policy.  OMB  exercises  this  authority  under  various 
statutes,  such  as  the  FOIA  and  the  Paperwork  Reduction  Act.  The 
Paperwork  Reduction  Act  is  codified  at  Chapter  35  of  Title  44  of 
the  United  States  Code.  See  Id. 


16 


See  OMB  Watch  Report,  supra  note  7,  at  2 . 
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About  23  percent  of  all  the  Web  sites  examined  in  the 
study  contained  no  reference  to  the  Freedom  of  Information  Act 
or  the  1996  Amendments.18  These  agencies  included  the  National 
Transportation  Safety  Board,  the  U.S.  Agency  for  International 
Development,  the  Export-Import  Bank  of  the  United  States,  the 
Federal  Mediation  and  Conciliation  Service,  the  Federal  Election 


See  id.  It  would  be  helpful  at  his  point  to  have  some 
background  on  the  OMB  Watch  study's  methodology:  Researchers 
selected  the  agencies,  departments,  bureaus  and  commissions  for 
the  study  from  two  FOIA  resource  Web  sites.  One  is  a site  is 
maintained  by  the  public  interest  group  Public  Citizen: 

Agency  FOIA  Handbooks  and  References , <http://www.citizen.org/ 
public_citizen/litigation/foia/schbook.htm>;  the  other  Web  site 
is  maintained  by  the  Department  of  Justice:  FOIA  Administrative 
and  Legal  Contacts  at  Federal  Agencies , <http://www.usdoj.gov/ 
foia/att_a . htm> . In  evaluating  an  agency's  electronic 
dissemination  compliance,  researchers  looked  for  the  online 
existence  and  completeness  of  four  major  categories  of 
information  required  under  the  1996  amendments:  (1)  Agency 

records  including  Federal  Register  notices,  and  opinions  from 
agency  adjudications;  (2)  an  agency's  index  of  all  major 
information  systems,  i.e.,  an  indexed  inventory  of  all  the 
different  kinds  of  information  an  agency  possesses;  (3)  an  FOIA 
guide  detailing  how  to  request  records  from  the  agency;  and  (4) 
An  "electronic  reading  room"  that  contains  the  kinds  of 
information  traditionally  available  in  government  reading  rooms 
along  with  newly  required  information  such  as  repeatedly 
requested  and  released  records  created  after  November  1,  1996. 
See  OMB  Watch  Report,  supra  note  7 at  9. 

According  to  the  report,  OMB  researchers  "approached  the 
Web  sites  from  the  perspective  of  an  average  member  of  the 
public  searching  for  information."  See  id.  The  research  focused 
exclusively  on  whether  agencies  made  the  materials  required  by 
EFOIA  available  on  the  Internet.  The  study  did  not  examine 
whether  the  information  was  available  in  other  formats  or  media. 

As  part  of  the  data  collection  procedure  for  its  study, 

OMB  Watch  sent  a letter  to  84  agencies,  departments,  bureaus  and 
commissions  requesting  information  regarding  the  status  of  EFOIA 
compliance  and  plans  for  future  deadline  compliance.  Of  the  84 
requests,  there  were  39  responses:  28  agencies  responded  to  the 
answers,  eight  sent  form  letters  acknowledging  the  requests  but 
did  not  answer  the  questions,  and  three  reported  that  they  were 
not  bound  by  the  FOIA.  Of  the  total  39  responses,  two-thirds  of 
the  respondents  treated  the  request  as  a formal  FOIA  request. 

See  OMB  Watch  Report,  supra  note  7 at  9 . 


18 


See  id.  at  10. 
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Commission,  the  Internal  Revenue  Service,  the  Selective  Service 
System  and  the  Central  Intelligence  Agency.19  Some  agencies 
provided  Web  sites  as  required,  but  the  sites  failed  to  include 
certain  required  information  or  were  poorly  designed.  As  a 
result,  it  was  difficult  for  users  to  navigate  the  sites  and 
find  online  documents. 

"Information  is  often  unorganized,  unrelated,  and 
difficult  to  find,"  the  1998  report  said.20  OMB  researchers  found 
the  EFOIA  information  on  the  National  Endowment  for  the 
Humanities,  the  U.S.  International  Trade  Commission,  and  the 
U.S.  Department  of  Transportation  only  after  searching  through 
several  layers  of  pages  online.  "While  the  information  can  be 
found,"  the  report  said,  "a  user  must  be  diligent  in  finding  it. 
This  may  create  a perception  that  the  agency  considers  public 
access  to  government  information  a low  priority."21  In  many  other 
cases,  agencies  may  have  complied  with  EFOIA' s 

telecommunications  requirements  such  as  online  posting  of  agency 
indexes,  online  guides  on  how  to  use  the  FOIA  and  online 


See  id.  The  OMB  Watch  report  credited  some  of  these  agencies 
for  containing  valuable  information  that  the  public  may  seek 
even  though  there  was  no  reference  to  the  FOIA  or  how  to  obtain 
information  that  is  not  available  online.  For  example,  the 
Federal  Election  Commission  site  contained  useful  information 
about  candidates  and  campaign  finances;  the  IRS  site  contains 
copies  of  tax  forms,  instructions  on  how  to  file  taxes  both 
online  and  in  print  form;  and  the  CIA  site  contains  much  of  the 
information  available  in  its  publications,  such  as  Handbook  for 
International  Economic  Statistics  and  Factbook  on  Intelligence. 
See  id. 


21 


See  id.  at  11. 
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statements  of  agency  policy,22  but  researchers  were  unable  to 
verify  compliance.  Verification  was  difficult  to  ascertain 
because  many  Web  sites  contained  no  clearly  described  links 
leading  directly  to  the  information  sought  by  the  researchers, 
and  provided  incomplete  indexes  of  the  information  contained  on 
the  Web  site's  pages.23 

The  OMB  Watch  report  credited  several  agencies  for 
exemplary  performance  in  terms  of  the  content  of  information 
provided,  Web  site  design  and  deadline  compliance.  For  example, 
the  Department  of  Defense  and  the  Federal  Communications 
Commission  make  research  and  access  easy  by  maintaining 
excellent  search  engines  and  home  pages.  The  Small  Business 
Administration  and  the  National  Science  Foundation  provide  forms 
online  to  submit  FOIA  requests  electronically,  speeding  and 
simplifying  the  public' s access  to  federal  government 
information.24  Also  included  among  the  model  agency  Internet 
sites  were  those  maintained  by  National  Aeronautics  and  Space 
Administration  (NASA)  and  the  National  Oceanic  and  Atmospheric 
Administration  (NOAA) . 

In  the  majority  of  agencies  studied,  however, 
noncompliance  was  common.  The  OMB  Watch  report  concluded  that 
overall  agency  compliance  with  the  EFOIA  amendments  was 


See  Pub.  L.  No.  104-231,  110  Stat.  3048,  §§  4,  10  & 11  (1996) 
(amending  5 U.S.C.  § 552(a)(2),  § 552(e)  & adding  § 552(g)).  See 
also  H.R.  Rep.  795,  104th  Cong.,  2d  Sess.,  pt . IV(B),  Sec.  4,  at 
19-20. 

23  See  OMB  Watch  Report,  supra  note  7,  at  10. 


24 


See  id.  at  2. 
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"overwhelmingly  inadequate."25  The  report  held  the  Office  of 
Management  and  Budget  responsible  for  failing  to  issue  specific 
directives  instructing  agencies  on  how  to  create  adequate  Web 
sites. The  report  also  was  highly  critical  of  Congress  for  not 
providing  agencies  with  funding  necessary  to  carry  out 
implementation  of  the  amendments.27 

According  to  OMB  Watch,  one  of  the  biggest  shortcomings 
most  common  among  many  agency  Web  sites  was  an  inadequate 
"electronic  reading  room."  One  of  the  EFOIA' s provisions  called 
for  the  creation  of  an  "electronic  reading  room"  for  each 
agency.  The  purpose  of  this  provision  was  to  create  the 
electronic  equivalent  of  an  agency' s traditional  public  reading 
room,  typically  located  in  Washington,  D.C.,  as  required  by  the 
FOIA  since  before  the  1996  amendments.28  This  means  that  under 
the  EFOIA,  the  Web  user  can  electronically  browse  traditional 
reading  room  materials  such  as  the  United  States  Attorneys' 
Manual  and  Bulletins,  decisions  of  the  Board  of  Immigration 
Appeals,  policy  statements  of  the  Unites  States  Marshals 
Service,  and  the  Attorney  General's  Procedures  for  Lawful, 
Warrantless  Monitoring  of  Verbal  Communications.29 

Under  the  EFOIA,  the  electronic  reading  room  is  supposed 
to  additionally  provide  online  access  to  final  opinions  in 


See  id.  at  3. 
See  id.  at  3. 
See  id. 


28 


See  5 U.S.C.  § 552  (a) (2) . 
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agency  a judications,  agency  policy  statements,  a guide  on  how  to 
request  information,  an  index  of  all  major  information  systems, 
and  frequently  requested  and  released  records.30  So  along  with 
the  traditional  government  materials,  a Web  user  linked  to  the 
Department  of  Justice's  electronic  reading  room  now  also  should 
have  access  to  frequently  requested  and  released  records  such  as 
American  with  Disabilities  Act  settlement  agreements,  the  Office 
°f  Intelligence  Policy  and  Review' s Annual  Foreign  Intelligence 
Surveillance  Report,  and  the  Inspector  General's  executive 
summary  of  his  report  on  the  FBI's  investigation  of  Aldrich 
Ames . 31 

The  Congressional  intent  behind  the  electronic  reading 
rooms  was  two-fold.  First,  online  access  along  with  the  required 
dissemination  of  additional  government  documents  advances  the 
democratic  principles  of  open  government  and  accountability. 
Second,  in  practical  terms,  as  pointed  out  by  Congressman 
Stephen  Horn,  chairman  of  the  House  Subcommittee  on  Government 
Management,  Information  and  Technology,  the  electronic  reading 
rooms  are  an  integral  component  in  the  overall  EFOIA  strategy  to 
reduce  delays  and  backlogs  in  processing  requests.32  By  making 


“9  See  <http://www.usdoj.gov/foia/readingrooms>. 

30  See  H.R.  Rep.  795,  104th  Cong.  2d  Sess.  (Sept.  17,  1996),  Part 
IV ( B ) Sections  4 & 11. 

31  See  <http://www.usdoj.gov/foia/readingrooms>. 

32  See  Cheryl  Arvidson,  Free!  The  Freedom  Forum  Online,  June  17, 

1998 , <http: //www. f reedomf orum. org/press/1 998/6/ 9efoia . asp> . 
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more  information  available  to  the  public,  the  theory  goes,  there 
would  be  a reduction  in  FOIA  requests.33 

While  some  electronic  reading  rooms  existed  at  the  time  of 
the  study,  the  OMB  Watch  report  noted  that  few  contained  all  of 
the  information  mandated  by  the  EFOIA. 34  As  the  report  pointed 
out,  the  intent  of  the  electronic  reading  room  is  to  provide 
"one  stop  shopping"  for  information  required  by  the  amendments.35 
Although  many  Web  sites  contained  a heading  for  frequently 
requested  documents,  few  agency  sites  actually  contained  any 
documents.36  The  study  pointed  to  the  Department  of  Interior  and 
the  Nuclear  Regulatory  Commission  as  examples  of  excellent 
compliance  with  the  electronic  reading  room  requirement . 

The  OMB  Watch  report  offered  a number  of  recommendations 
that  its  researchers  said  would  help  implement  the  1996 
amendments . 

• The  Office  of  Management  and  the  Budget  must  provide 
specific  guidance  and  support  to  agencies  by 
articulating  exactly  what  information  must  be  included 
on  agency  Web  sites,  and  by  establishing  a clear 


33  The  EFOIA  contains  several  administrative  and  procedural 
provisions  specifically  aimed  at  streamlining  the  FOIA  request 
system  and  reducing  agency  delays  and  backlogs.  See  Pub.  L.  104- 
231,  110  Stat.  3048,  §§  7 , 8 & 10.  See  also  supra  Chapter  5, 
footnote  146.  These  nonelectronic  provisions  are  beyond  the 
scope  of  this  research  project. 

34  See  OMB  Watch  Report,  supra  note  7 at  12. 

35  See  id. 


36 


See  id. 
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definition  of  what  constitutes  a "repeatedly  requested" 
record . 37 

• Agency  information  contained  in  Web  sites  must  be  better 
organized  to  make  locating  records  a "user-friendly 
experience."38  Special  emphasis  should  be  placed  on 
providing  easily  identified  headings  for  important  EFOIA 
dissemination  requirements  such  as  agency  indexes  of 
major  information  systems,  i.e.,  an  indexed  inventory  of 
all  the  different  kinds  of  information  an  agency 
possesses;  the  FOIA  Handbook,  and  repeatedly  requested 
and  released  records.39  In  particular,  agencies  should 
clearly  describe  exactly  what  information  their  online 
indexes  contain  so  that  a member  of  the  public  looking 
for  agency  information  would  be  able  (1)  to  identify 
what  specific  information  an  agency  has  and  (2)  to  find 
out  how  that  information  can  be  obtained.40 

• Enforcement  mechanisms  for  agency  noncompliance  must  be 
established  immediately.  At  the  time  of  the  study. 


See  id.  at  5.  Another  component  of  this  recommendation  called 
for  OMB  to  explain  to  agency  records  custodians  how  EFOIA  fits 
into  the  larger  framework  of  federal  information  policy.  The 
report  said  agencies  have  yet  to  make  public  access  to 
government  information  a priority.  See  id.  at  3. 

38  See  id.  at  5.  "In  a majority  of  agencies,  EFOIA  information  is 
difficult  to  find  online.  It  is  rarely  visible  on  the  agency's 
main  home  page,  and  often  takes  a great  deal  of  searching  to 
find  even  a hint."  See  id.  at  2. 

39  See  id.  at  5. 

40  See  id.  at  10,  14. 
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agencies  that  failed  to  comply  with  the  EFOIA 
requirements  were  neither  identified  nor  punished.41 

• All  agencies  should  provide  access  to  their  information 
in  text-only  as  well  as  graphics  versions  for  users 
without  access  to  high-tech  equipment  or  without  high- 
tech  expertise.42 

Justice  Department  Assesses  Agency  EFOIA  Performance 

Agency  noncompliance  with  EFOIA  requirements  also  has  been 
noted  by  the  Department  of  Justice.  In  its  occasionally 
published  report  on  FOIA  issues,  FOIA  UPDATE,  the  Department  of 
Justice  clarified  that  the  development  of  a comprehensive  FOIA 
home  page  is  not  only  a necessary  function  to  comply  with  the 
1996  amendments,  but  also  an  advantage  for  agencies  in  practical 
ways.43  When  members  of  the  public  contact  agencies  with  basic 
"how  to"  questions  about  the  FOIA  process,  agency  personnel  must 
spend  time  on  these  queries.  With  comprehensive  FOIA  home  pages 
easily  available,  potential  FOIA  requesters  can  find  basic, 
instructional  information  on  how  to  submit  a FOIA  request  by 
mail  or  even  by  computer.44 

In  its  Spring  1998  edition  of  FOIA  UPDATE , the  Department 
of  Justice  pointed  out  that  many  agency  Web  sites  still  did  not 


See  id.  at  5. 

42  See  id.  at  14. 

43  See  FOIA  Update  1, 


Vol . XVIII,  No.  3,  Summer  1997. 


44 


See  id. 
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provide  a link  to  their  FOIA  sites.45  The  Department  of  Justice 
notified  agencies  that  it  is  not  sufficient  for  an  agency  simply 
to  have  a FOIA  site;  the  Web  site  user  also  must  be  able  to  gain 
access  to  the  site  via  a link  on  the  site's  homepage.46 
Otherwise,  Web  users  could  not  gain  access  to  the  page  unless 
they  knew  the  specific  Internet  address,  which  typically  is  a 
long  string  of  nonintuitive  code  words,  letters,  numbers  and 
symbols.  For  example,  the  Internet  address  for  the  Federal 
Deposit  Insurance  Corporation  home  page  is: 

<http : //www. fdic . gov/publish/efoia . html> . 

"Web  users  need  to  be  able  to  access  your  FOIA  home  page 
quickly  and  simply  from  your  agency's  home  page,"  the  Department 
of  Justice  report  said.  "This  point  cannot  be  made  too 
emphatically.  . . . [T]he  site  should  be  readily  accessible  to 
the  most  inexperienced  user."47  The  report  also  said  that  a 
number  of  Web  sites,  which  went  unidentified  in  the  report, 
provided  obscure  and  inadequate  links.  Some  agencies'  home  pages 
created  links  to  their  FOIA  pages  with  oblique  titles  such  as 
"Public  Information,"  "Programs,"  and  "Publications."  Other  Web 
sites,  meanwhile,  had  no  links  at  all  to  FOIA  sites,  the  DOJ 
report  said.48 


45  See  FOIA  Update  2,  Vol.  XIX,  No.  2,  Spring  1998. 

46  See  id. 

47  See  id. 


48 


See  id. 
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The  report  identified  some  agencies  that  provided  "clear, 
unmistakable  navigational  aids"  on  their  home  pages.49  The  Food 
and  Drug  Administration  and  the  Small  Business  Administration 
both  have  links  titled  "Freedom  of  Information."  The  Farm  Credit 
Administration  has  a link  called  "Freedom  of  Information  Act." 
The  Office  of  Government  Ethics  has  a link  to  "Electronic 
Freedom  of  Information."  And  the  Nuclear  Regulatory  Commission 
has  a link  to  "FOIA, " an  abbreviation  with  which  FOIA  users 
would  be  familiar.  Arguably,  this  abbreviation  might  not  be 
sufficient  for  information  seekers  unfamiliar  with  the  Freedom 
of  Information  Act. 

The  Department  of  Justice  further  directed  agencies  to 
update  their  Web  sites  so  the  sites  offer  current  information,  a 
practice  not  all  agencies  have  kept  up  with.50  FOIA  UPDATE 
instructed  agencies  to  maintain  sites  that  are  accurate  and 
timely.  "Agencies  should  thoroughly  review  each  aspect  of  their 
FOIA  home  pages  on  at  least  a quarterly  basis,"  the  Department 
of  Justice  report  said,  adding  that  each  agency  should  designate 
one  person  to  perform  this  task.51 

Another  frustrating  problem  identified  by  the  Department 
of  Justice  concerned  links  that  simply  do  not  work,  and  which 
take  users  to  messages  that  say  the  requested  site  cannot  be 
found  or  no  longer  exists.  The  Justice  report  directed  agencies 
to  update  all  outdated  material  and  links.  "The  ability  to  link 

49  See  id. 

50  See  FOIA  Update  2,  Vol.  XIX,  No.  2,  Spring  1998. 


51 


See  id . 
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is  one  of  the  major  benefits  of  today's  technology  and  the  World 
Wide  Web,  giving  us  the  ability  to  access  all  types  of 
information  with  just  one  click  of  the  mouse."52 

The  Department  of  Justice  suggested  that  whenever  a link 
takes  a user  beyond  an  agency' s Web  site  to  the  site  of  a second 
agency  or  nongovernmental  entity,  the  agency  should  consider 
using  a disclaimer  to  enhance  accountability.53  As  an  example, 
the  report  credited  the  United  States  Department  of  Energy, 
Nevada  Operations  Office,  for  that  agency's  FOIA  home  page.  When 
a user  links  to  information  not  maintained  by  DOE  Nevada,  the 
DOE  Nevada  site  informs  the  user  that:  "You  are  being 
transferred  to  a site  outside  of  DOE  Nevada!"  And,  "DOE  is  not 
responsible  for  the  content  of  linked  sites  or  any  link 
contained  in  a linked  site."54 

Exemplary  FOIA  Web  Site  Models:  NASA  and  NOAA 

The  Department  of  Justice  singled  out  two  agencies  for 
exemplary  Web  pages,  the  National  Aeronautics  and  Space 
Administration  (NASA)  and  the  National  Oceanic  and  Atmospheric 
Administration  (NOAA) ,55  Justice  reported  that  NASA  is  perhaps 


See  id. 

53  See  id. 

54  See  <http://www.nv.doe.gov/programs/foia/foia.htm>. 

55  See  FOIA  UPDATE  1,  Vol.  XVIII,  No.  3,  Summer  1997;  FOIA  UPDATE 
2,  Vol.  XIX,  No.  1,  Winter  1998;  See  also  <http://www.nasa.gov>; 
<http : //www . rdc . noaa . gov/~f oia/> . 
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the  most  advanced  agency  in  the  development  of  its  World  Wide 
Web  site  and  its  use  of  a "FOIA  home  page."56 

To  reach  NASA's  FOIA  home  page,  the  user  goes  to  NASA's 
World  Wide  Web  site  at  <http://www.nasa.gov>,  and  clicks 
"Freedom  of  Information  Act,"  which  offers  a choice  of  pages 
listed  along  the  left  margin  of  the  page.  On  the  home  page,  NASA 
lists  FOIA  officers,  links  for  online  FOIA  request  forms  as  well 
as  links  to  the  statute,  the  Guide  for  FOIA  Requesters,  FOIA 
annual  reports,  the  NASA  electronic  reading  room  and  archived 
online  copies  of  FOIA  UPDATE,  the  Department  of  Justice's 
reports  on  FOIA  performance  and  compliance.  NASA's  FOIA  home 
page  is  organized  so  that  Web  users  can  move  from  one  area  of 
interest  to  another  by  links,  without  losing  access  to  a FOIA 
link  somewhere  on  each  page.  For  example,  a user  can  link  to  the 
Kennedy  Space  Center  Web  page  from  the  Lewis  Research  Center  Web 
page  and  back  to  the  NASA  Headquarters  Web  page.  Meanwhile, 
there  is  a separate  link  on  each  page  on  how  to  make  a FOIA 
request  so  that  a user  does  not  need  to  return  to  the  FOIA  page 
for  making  a request.57 

Like  the  public  interest  group  OMB  Watch,  the  Department 
of  Justice  considered  not  only  online  access  to  FOIA  information 
on  agency  Web  sites,  but  also  the  quality  of  agency  Web  site 
content  and  design  generally.  For  example,  the  Department  of 
Justice  praised  both  the  content  and  design  of  the  FOIA  Web  site 
maintained  by  the  National  Oceanic  and  Atmospheric 

See  FOIA  Update  1,  Vol . XVIII,  No.  3,  Summer  1997. 

See  <http://www.nasa.gov>. 
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Administration. 58  The  site  created  by  NOAA,  which  is  an  operating 
unit  of  the  Department  of  Commerce,  covers  a wide  range  of 
useful  information  that  the  public  needs  to  know  about  FOIA, 
explains  how  to  submit  a FOIA  request,  and  provides  general 
information  about  how  the  agency  handles  FOIA  requests.  After 
reaching  the  NOAA  homepage  at  <http://www.rdc.noaa.gov>,  the 
user  is  guided  through  the  FOIA  request  process.  For  example, 
users  who  are  mailing  their  requests  or  appeals  are  instructed 
to  mark  the  outside  of  their  envelopes  with  "FOIA  request"  or 
"FOIA  Appeal."  Besides  providing  the  mailing  address,  NOAA  also 
supplies  its  fax  number  and  e-mail  address. 

Additionally,  NOAA  has  made  it  easy  for  users  to  navigate 
from  subject  to  subject.  At  the  end  of  each  section  of  text, 
there  is  a link  back  to  the  Table  of  Contents,  which  contains  13 
categories  of  subject  headings  in  clear  and  understandable 
language,  free  of  jargon  or  bureaucratic  terms.  Immediately 
following  the  Table  of  Contents  is  a section  entitled 
"Background/Overview, " which  consists  of  general  information 
about  the  FOIA.  Within  this  subsection,  the  user  can  click  to 
the  FOIA  statute,  the  FOIA' s nine  exemptions,  the  1996 
amendments,  and  NOAA' s annual  FOIA  reports.59 

Although  the  NASA  and  NOAA  sites  are  exemplary  models,  they 
represented  exceptions  rather  than  typical  Web  sites,  according 
to  Department  of  Justice  evaluations  going  back  to  the  summer  of 


5 See  FOIA  UPDATE  2,  Vol.  XIX,  No.  1,  Winter  1998;  See  also 
<http : //www . rdc . noaa . gov/~foia/> . 

59  See  <http://www.rdc.noaa.gov/~foia/>. 
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19  9 8. 60  The  Department  of  Justice  acknowledged  in  its  Summer  1998 
issue  of  FOIA  UPDATE,  the  most  recent  issue  to  date,61  that 
government-wide  compliance  with  EFOIA  Internet  dissemination 
requirements  generally  were  behind  schedule.62  The  Department  of 
Justice' s criticism  of  agency  deadline  compliance  was  repeated 
at  the  first  House  hearings  on  EFOIA  implementation,  held  June 
9,  1998. 


Legislators  Hear  Testimony  on  EFOIA  Performance 

Testifying  at  that  House  hearing  on  the  EFOIA,  Richard  L. 
Huff,  co-director  of  the  Office  of  Information  and  Privacy63  in 
the  Department  of  Justice,  said  "many  agencies  have  had  a more 
difficult  time"  in  developing  Web  sites  to  fully  comply  with  the 
EFOIA.  "This  is  an  area  of  FOIA  administration  that  is 
relatively  unfamiliar  for  federal  agencies,  and  the  process  of 
individual  agency  Web  site  development  for  the  most  efficient 
implementation  of  EFOIA' s electronic  availability  provisions  is 
a continuing  one."64 


See  FOIA  Update  5,  Vol.  XIX,  No.  3,  Summer  1998. 

61  The  next  issue  of  FOIA  Update  (both  online  and  in  print)  will 
not  be  published  until  mid-1999,  said  FOIA  Update  Editor  Pamela 
Maida  in  a March  30,  1999,  interview.  As  of  June  15,  1999,  the 
Department  of  Justice  has  not  issued  a FOIA  Update  in  1999. 

62  See  FOIA  UPDATE  5,  Vol.  XIX,  No.  3,  Summer  1998. 

63  The  DOJ' s Office  of  Information  and  Privacy  is  the  principal 
contact  point  within  the  executive  branch  for  advice  and  policy 
guidance  on  matters  pertaining  to  the  administration  of  the 
Freedom  of  Information  Act. 

64  See  FOIA  Update  5,  Vol.  XIX,  No.  3,  Summer  1998.  See  Hearing 
on  the  Implementation  of  the  Electronic  Freedom  of  Information 
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Huff  pointed  out  that  the  responsibility  for  agency 
compliance  ultimately  rests  with  each  agency  itself.  He  said 
that  because  the  administration  of  the  Freedom  of  Information 
Act  is  decentralized  throughout  the  Executive  Branch,  each 
individual  federal  agency  is  responsible  for  implementing  the 
FOIA,  including  the  1996  amendments.65 

The  purpose  of  the  June  9,  1998  hearing,  which  was  held 
before  the  House  Subcommittee  on  Government  Management, 
Information  and  Technology,  was  to  gather  testimony  from 
government  representatives  and  from  members  of  the  public, 
including  FOIA  users,  freedom  of  information  advocates  and 
public  interest  groups.  Although  nongovernment  witnesses  pointed 
to  several  agencies  for  exemplary  compliance,  most  of  their 
testimony  was  critical  of  many  agencies  for  failing  to  institute 
a number  of  important  electronic  dissemination  requirements  18 
months  after  the  new  law  was  enacted.66 

Jane  Kirtley,  Executive  Director  of  The  Reporters 
Committee  for  Freedom  of  the  Press,  testified  that  some  agencies 
were  still  deleting  e-mail  as  if  it  were  not  a federal  record, 
while  others  were  providing  hard-copy  printouts  rather  than 
providing  the  correspondence  in  electronic  format  as  requested 


Act  Amendments  of  1996:  Is  Access  to  Government  Information 
Improving? , Subcommittee  on  Government  Management,  Information 
and  Technology  of  the  House  Committee  on  Government  Reform  and 
Oversight,  June  9,  1998  [hereinafter  The  1998  EFOIA  Hearing] , 
testimony  of  Richard  L.  Huff.  See  also  <http://www.house.gov/ 
reform/gmit/hearings/testimony/980609h. htm> . 

65  See  <http://www.house.gov/reform/gmit/hearings/testimony/ 
980609h. htm> . 


66 


See  The  1998  EFOIA  Hearing,  supra  note  9. 
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by  some  FOIA  users.61  Echoing  the  April  1998  OMB  Watch  report's 
findings,  Kirtley  said  most  electronic  reading  rooms  were 
"information  poor."68 

Testifying  in  similar  vein,  Michael  E.  Tankersley,  senior 
staff  attorney  for  Public  Citizen,  a nonprofit  corporation  and 
public  interest  membership  organization  that  conducts  research 
on  government  regulatory  and  information  policies,  said  the 
promise  of  the  1996  amendments  "remains  largely  unfulfilled 
because  many  agencies  have  been  slow  to  implement  the  most 
dramatic  and  important  improvements  in  the  FOIA."69  He  explained 
that  the  FOIA  has  been  crippled  for  many  years  by  the  lack  of 
useful,  comprehensive  directories  of  government  records.70  He 
pointed  to  an  observation  by  a government  task  force  in  1995 
that  the  public  has  no  efficient  and  accurate  way  of  learning 
what  kind  of  information  an  agency  has,  nor  does  the  public  have 
any  idea  of  how  the  agencies'  records  are  organized  or  stored.71 


67  See  id.,  testimony  of  Jane  E.  Kirtley,  executive  director, 
Reporters  Committee  for  Freedom  of  the  Press.  See  also 
Chttp : / /www. house . gov/reform/ gmit /hearings/ 
testimony/980609h.htm  >. 

68  See  id. 

69  See  The  1998  EFOIA  Hearing,  supra  note  9,  testimony  of  Michael 
E.  Tankersley,  senior  staff  attorney  for  the  Public  Citizen 
Litigation  Group. 

70  Tankersley  also  said  the  chronic  delays  in  making  information 
available  to  the  public  have  severely  undermined  the 
effectiveness  of  the  FOIA.  Although  the  1996  amendments  included 
several  administrative  and  procedural  changes  intended  to  remedy 
the  problem  of  delays  and  backlogs,  this  topic  is  beyond  the 
scope  of  this  research  project. 
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He  asserted  that  the  objectives  of  the  1996  amendments  have  been 
undermined  by  the  failure  of  agencies  to  prepare  comprehensive, 
user-friendly  FOIA  handbooks  and  to  provide  reference  materials 
describing  their  major  information  systems  and  major  locator 
systems . 12 

Like  OMB  Watch,  Tankersley  criticized  most  agencies  for 
not  complying  with  the  electronic  reading  room  requirements, 
particularly  the  EFOIA  provision  that  requires  dissemination  of 
repeatedly  requested  and  released  records  created  after  November 
1,  1996. 73  "The  significant  benefits  that  these  affirmative 
disclosure  provisions  provide  cannot  be  overstated,"  he 


71  See  Department  of  the  Interior,  Report  of  the  National 
Performance  Review  Freedom  of  Information  Act  Reinvention  Team, 
Gateway  to  Government  Information  11  (Sept.  1995). 

72  See  The  1998  EFOIA  Hearing,  supra  note  9,  testimony  of  Michael 
E.  Tankersley,  senior  staff  attorney  for  the  Public  Citizen 
Litigation  Group.  Tankersley  was  referring  to  a specific  EFOIA 
requirement,  which  stated: 

The  head  of  each  agency  shall  prepare  and  make  publicly 
available  upon  request,  reference  material  or  a guide 
for  requesting  records  locator  systems  maintained  by 
the  agency,  including— 

(1)  an  index  of  all  major  information  systems  of 
the  agency; 

(2)  a description  of  major  information  and  record 
locator  systems  maintained  by  the  agency;  and 

(3)  a handbook  for  obtaining  various  types  and 
and  categories  of  public  information  from  the 
agency.  . . . See  5 U.S.C  Sec.  552(g) (as  amended  by 
P.L.  104-231,  110  Stat.  2422). 

A detailed  discussion  of  this  provision,  including  an 
explanation  of  terms  such  as  "major  information  systems"  and 
"record  locator  systems,"  will  follow  later  in  this  chapter. 
Briefly  stated,  these  provisions  call  for  an  indexed  inventory 
of  the  different  types  of  information  an  agency  possesses 
("major  information  systems"),  and  a description  of  agency 
methods  and  procedures  for  locating  information  ("major  locator 
systems") . 


73 


See  5 U.S.C.  § 552(a)(2)(D). 
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testified.'4  Before  the  1996  amendments  took  effect,  when  an 
agency  released  a document  that  could  be  of  interest  to  many 
members  of  the  general  public,  the  material  would  be  released 
only  to  the  individual  journalist,  researcher  or  other  FOIA 
requester  who  asked  for  the  information.  "Other  members  of  the 
public  seeking  those  records  would  have  to  submit  separate 
requests  and  wait  weeks  or  months  for  a response,  or, 
alternately,  would  be  required  to  travel  to  Washington  to 
conduct  research  in  the  agency's  reading  room,"  Tankersley  said. 
"If  the  1996  Amendments  are  properly  implemented,  however, 
significant  agency  records  created  after  November  1,  1996,  will 
be  available  to  anyone  with  a desktop  computer,  and  the  time 
required  to  obtain  the  record  should  be  no  longer  than  it  takes 
a modem  to  transfer  the  information."75 

Government  witnesses  acknowledged  that  their  agencies 
lagged  in  compliance  for  such  requirements  as  comprehensive  Web 
sites,  electronic  reading  rooms  and  indexes  of  agency 
information  inventories,  but  they  assured  the  House  subcommittee 
that  progress  was  under  way.  For  example,  Abel  Lopez,  acting 
director  of  the  Department  of  Energy' s FOIA  Office  said  the 
agency  had  not  met  certain  deadlines  because  of  "technical  and 
system  problems."76  Nonetheless,  he  added,  the  agency  has  "made 


74  See  The  1998  EFOIA  Hearing,  supra  note  9,  testimony  of  Michael 
E.  Tankersley,  senior  staff  attorney  for  the  Public  Citizen 
Litigation  Group. 

75  See  id. 


76 


See  id. 
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substantial  progress  towards  compliance  with  all  the  Electronic 
FOIA  requirements  to  date  and  anticipate  to  be  in  compliance 
with  future  requirements  as  they  come  into  effect."77  And  John  E. 
Collingwood,  Assistant  Director  of  the  FBI  Office  of  Public  and 
Congressional  Affairs,  said  the  FBI  was  in  the  process  of 
creating  an  electronic  index  of  all  the  material  in  its  public 
reading  room  and  will  make  that  available  on  the  FBI  Web  site.78 

The  FOIA  "Core  Purpose"  Issue  Surfaces 

Another  issue  raised  in  testimony  at  the  June  9,  1998, 
hearing  concerned  the  general  applicability  of  the  Freedom  of 
Information  Act  to  records  that  assertedly  fall  outside  the 
Supreme  Court' s "core  purpose"  interpretation  of  the  Act  as 
established  in  Department  of  Justice  v.  Reporters  Committee  for 
Freedom  of  the  Press.19  As  explained  in  Chapter  6,  the  1989 
Reporters  Committee  Court  rejected  a journalist's  request  for 
information  on  the  criminal  history  of  a government  contractor 
with  ties  to  organized  crime  and  a corrupt  congressman.  The 
Court  said  a rap  sheet  is  "not  the  kind  of  public  interest  for 
which  Congress  enacted  the  FOIA."80  The  Court  held  that  public 
access  to  government  information  under  the  FOIA  is  limited  to 


77 

78 

79 


See  id. 

See  id. 

See  489  U.S. 


749 


(1989) . 


80 


See  id  at  774. 
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only  "official  information  that  sheds  light  on  an  agency' s 

performance  of  its  statutory  duties."81 

But  according  to  Kirtley,  the  executive  director  of  the 

Reporters  Committee  for  Freedom  of  the  Press,  the  Court's 

holding  was  nullified  by  the  plain  language  in  the  Findings 

section  of  the  statute.82  "Congress  unambiguously  set  the  record 

straight  on  its  intentions  in  passing  a law  to  require  open 

government  records,"  she  testified.83  Kirtley  pointed  to  the 

Findings  section  of  the  statute,  which  states: 

The  Congress  finds  that  (1)  the  purpose  of  section 
552  of  title  5,  United  States  Code,  popularly  known 
as  the  Freedom  of  Information  Act,  is  to  require 
agencies  of  the  Federal  Government  to  make  certain  agency 
information  available  for  public  inspection  and  copying 
and  to  establish  and  enable  enforcement  of  the  right 
of  any  person  to  obtain  access  to  the  records  of  such 
agencies,  subject  to  statutory  exemptions,  for  any 
public  or  private  purpose. 84  [Kirtley' s emphasis] 

Kirtley  argued  that  the  phrase,  "for  any  public  or  private 

purpose,"  overrides  the  Supreme  Court's  "core  purpose" 

interpretation  in  Reporters  Committee. 85  She  argued  further  that 

the  legislative  history  of  the  EFOIA  "makes  clear  that  this 

language  was  intended  to  clarify  the  misinterpretation  of 

congressional  purpose  articulated  in  the  Reporters  Committee 


See  id.  at  773. 


82  See  The  1998  EFOIA  Hearing,  supra  note  9,  testimony  of  Jane  E. 
Kirtley,  executive  director,  Reporters  Committee  for  Freedom  of 
the  Press. 


83 


See  id. 


84  See  Pub.  L.  104-231,  110  Stat.  3048,  §2 (a)(1)  (1996)  . (Amending 

sections  of  5 U.S.C.  § 552). 

85  See  The  1998  EFOIA  Hearing,  supra  note  9,  testimony  of  Jane  E. 
Kirtley. 
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case."86  Kirtley  did  not  explain  in  her  testimony  exactly  how  the 
legislative  history  of  the  1996  amendment  supported  her  argument 
that  Congress  intended  for  the  Findings  section  to  override  the 
Reporters  Committee  "core  purpose"  holding. 

Presumably,  she  was  referring  to  a statement  by  Senator 
Patrick  Leahy,  published  in  a Senate  report  that  accompanied  the 
Senate's  1995  version  of  the  EFOIA.81  In  that  report,  which  was 
the  precursor  to  the  House-sponsored  EFOIA  of  1996,  Leahy  wrote 
that  the  Findings  section  of  the  proposed  Senate  bill — which 
stated  that  the  purpose  of  the  FOIA  is  to  allow  the  public  to 
obtain  information  for  "any  public  or  private  purpose" — was 
intended  to  address  concerns  that  the  Supreme  Court  analyzed  the 
purpose  of  the  FOIA  too  narrowly  in  Reporters  Committee .88 
The  Senator  wrote: 

The  purpose  of  the  FOIA  is  not  limited  to  making 
agency  records  and  information  available  to  the 
public  only  in  cases  where  such  material  would 
shed  light  on  the  activities  and  operations  of 
Government.  Effort  by  the  courts  to  articulate  a 
"core  purpose"  for  which  information  should  be 
released  imposes  a limitation  on  the  FOIA  which 
Congress  did  not  intend  and  which  cannot  be  found 
in  its  language,  and  distorts  the  broader  import 
of  the  Act  in  effectuating  Government  openness.89 

In  a 1998  article  by  Leahy,  published  in  the 

Administrative  Law  Review,  Leahy  reiterated  his  position  on  the 


86  See  id. 

87  See  S.  REP.  272,  104th  Cong.,  2d  Sess.,  Part  IX,  Sec.  Ill  (1), 
at  26-27  (1995) . 


88 


See  id. 


89 


See  id. 
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intent  of  the  Findings  section.90  "Indeed,  the  legislative 
finding  in  the  Electronic  FOIA  Amendments  clarifies  that  the 
purpose  of  the  FOIA  is  to  allow  any  person  to  access  government 
information  for  any  purpose,"  he  wrote.  "FOIA  is  no  longer 
limited  to  a 'core  purpose'  of  making  agency  records  and 
information  available  to  the  public  only  in  cases  where  such 
material  would  shed  light  on  the  activities  and  operations  of 
government . "91 

In  the  same  issue  of  Administrative  Law  Review,  FOIA 
expert  James  T.  O'Reilly  concurred  with  Leahy.92  Acknowledging 
that  the  Findings  section  was  "an  obscure  portion  of  a complex 
amendment"  and  one  "without  legislative  history  explanation, "93 
0' Reilly  said  its  effect  nonetheless  overrules  Reporters 
Committee  and  its  progeny.94  It  is  significant  to  note,  however, 
that  the  only  citation  0' Reilly  used  to  support  his  declaration 
is  a citation  to  a footnote  in  a Sept.  4,  1996,  opinion  by  the 
U.S.  District  Court  for  the  District  of  Columbia.95  The  footnote 


90 

See  Leahy,  supra  note  4,  at  340. 

91  See  id. 

92  • 

See  James  T.  O'Reilly,  Expanding  the  Purpose  of  Federal 
Records  Access:  New  Private  Entitlement  or  New  Threat  to 
Privacy,  50  Admin.  L.R.  371,  373  (1998). 

93  See  id. 

94  See  id.  at  374;  See  Bibles  v.  Oregon  Natural  Desert  Ass'n., 

117  S.Ct.  795  (1997);  U.S.  Dep' t of  Defense  v.  Federal  Labor 
Relations  Auth.,  510  U.S.  487  (1994). 

9j  See  id.  at  374,  citing  Voinche  v.  FBI,  940  F.Supp.  323,  330 
n . 4 (D.D.C.  1996),  aff'd.  No.  96-5304,  1997  WL  411685  (D.C.  Cir. 
June  1997),  cert,  denied,  66  U.S.L.W.  3178  (U.S.  Nov.  3, 

1997) (No.  97-383). 
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states  that  "On  Sept.  17,  1996,  both  houses  of  Congress  passed  a 
bill  that  amends  the  FOIA  to  effectively  overrule  the  U.S. 
Supreme  Court's  holding  in  Reporters  Comm."96  But  the  single 
source  cited  by  the  district  court  to  substantiate  this  claim  is 
not  a case,  statute  or  other  legal  authority,  but  a news  article 
published  in  the  Washington  Post.91 

To  date,  at  least  one  federal  appeals  court  already  has 
rejected  the  theory  of  the  Findings  section's  intent,  as 
expressed  by  Kirtley,  Leahy  and  O'Reilly.98  On  Feb.  16,  1999,  the 
U.S.  Court  of  Appeals  for  the  Eleventh  Circuit  held  that  the 
1996  amendments  merely  clarified  that  electronic  records  are 
subject  to  the  FOIA — they  did  not  narrow  FOIA' s privacy 
exclusions  or  invalidate  the  public  interest  balancing  test 
established  in  Reporters  Committee.99 

Post-EFOIA  Suits  Revisit  Old  Issues, 

Raise  New  Questions 

In  the  Eleventh  Circuit  case,  O' Kane  v.  U.S.  Customs 
Service,100  the  Eleventh  Circuit  upheld  a 1997  Florida  district 
court  decision  that  denied  a FOIA  request.  In  the  0' Kane  suit. 


96 


See  id. 


97  , • 

See  Ira  Chinoy,  Amendment  Seeks  to  Open  Public  Files  to 
Digital  Diggers,  Washington  Post  A17,  Sept.  18,  1996. 

98  See  0' Kane  v.  U.S.  Customs  Service,  No.  97-5852  {11th  Cir. 
1999) . 


99 


See  id. 


100 


See  O' Kane  v.  U.S.  Customs  Service,  No.  95-0683-CIV-MORENO 


(Nov.  6,  1977) 
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which  was  brought  against  the  government  after  the  EFOIA  went 
into  law,  the  U.S.  District  Court  for  the  Southern  District  of 
Florida  ruled  that  the  Customs  Service  properly  withheld  names 
and  addresses  of  persons  whose  possessions  had  been  seized  by 
the  Customs  Service. 

The  suit  was  brought  by  Michael  J.  O' Kane,  who  asked  the 
Customs  Service  for  the  names  and  addresses  of  persons  who  were 
charged  with  violating  U.S.  law  in  certain  Customs  forfeiture 
cases.  The  Customs  Service  informed  O' Kane  that  it  would  provide 
him  with  the  names  of  the  individuals,  along  with  the  names  and 
addresses  of  corporations,  but  not  the  addresses  of  individuals. 
The  government  pointed  to  Dept,  of  Justice  v.  Reporters 
Committee  for  Freedom  of  the  Press101  as  precedent  for 
withholding  the  requested  information:  The  addresses  sought  did 
not  "she[d]  light  on  an  agency's  performance  of  its  statutory 
duties  or  otherwise  let  citizens  know  what  their  government  is 
up  to."10-1  0' Kane  countered  with  the  argument  that  the  Findings 
section  of  the  EFOIA  nullified  the  Reporters  Committee 
rationale.  Based  on  the  language  of  the  Findings  section,  0' Kane 
contended  that  "a  requester  may  now  seek  information  from  the 
Government  for  'any  purpose,'  not  just  what  the  Government  is 
'up  to.'"103 


101  See  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom 
of  the  Press,  489  U.S.  749  (1989). 

102  See  id.  at  773-74. 


103 


See  O' Kane  v.  U.S.  Customs  Service,  No.  95-0683,  at  10. 
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But  U.S.  District  Judge  Federico  A.  Moreno  rejected 
O' Kane's  argument,  holding  that  the  1996  amendments  were 
designed  to  enhance  public  access  to  agency  records  and 
information  through  the  use  of  new  technology.104  In  his  opinion, 
he  wrote  there  is  no  indication  that  Congress,  in  enacting  the 
EFOIA,  "intended  to  effect  the  drastic  change"  contemplated  by 
0' Kane. 105  "Had  Congress  intended  to  significantly  enlarge  the 
scope  of  the  public  interest  served  by  FOIA,  Congress  could  have 
taken  a more  clear  and  direct  approach,  most  likely  amending  the 
exemptions  themselves.  This  they  did  not  do."106 

The  O' Kane  rationale  appears  sound.  Judge  Moreno  reasoned 
that  Congress  could  have  acted  more  explicitly  if  legislators 
indeed  intended  to  nullify  Reporters  Committee.107  Though  Moreno 
did  not  explain  exactly  what  he  meant  by  a "more  direct 
approach,"  the  legislative  history  of  FOIA  amendments  offers 
several  good  examples.  In  revising  Exemption  1 in  the  1974  FOIA 
amendments, 108  Congress  noted  it  explicitly  overrode  the  Supreme 
Court's  1973  decision  in  EPA  v.  Mink.109  Similarly,  Congress 
specifically  nullified110  the  Court's  1975  ruling  in 
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See  id. 
See  id. 
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1200,  at  12  (1974) 
109  See  410  U.S.  73 


93-1380,  at  11-12 
(1973) . 
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S.  REP.  No.  93- 
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See  H.R.  REP.  No.  94-880,  at  23  (1976). 
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Administrator,  FAA  v.  Robertson 111  when  legislators  revised 
Exemption  3 in  the  1976  amendments.  And  most  recently  in  the 
1996  amendments.  Congress  explicitly  overrode  lower  federal 
court  opinions  in  SDC  Development  Corp.  v.  Mathews112  and 
Dismukes  v.  Dept,  of  the  Interior , 113  declaring  that  both  of 
these  cases  were  inconsistent  with  the  broad  policy  of  full 
disclosure  embodied  in  the  Freedom  of  Information  Act.114 
However,  nowhere  in  the  language  of  the  House  report 
accompanying  the  1996  amendments  nor  in  the  statute's  plain 
language  is  there  any  mention  of  U.S.  Dept,  of  Justice  v. 
Reporters  Committee  for  Freedom  of  the  Press  or  any  statement  of 
how  Congress  viewed  the  Court's  decision  in  that  case. 

Although  Leahy  soundly  condemned  Reporters  Committee  in 
the  Senate  report  that  accompanied  the  1995  Senate  precursor  to 
the  House  sponsored  EFOIA  of  1996,  115  the  Committee  on  the 
Judiciary  relegated  his  commentary  to  the  closing  section  of  its 
report,  which  was  entitled  "Additional  Views  of  Senator 
Leahy."116  This  section  bore  his  name  alone  at  the  end  of  the 
text,  unlike  the  report  itself,  which  was  referred  by  the  entire 


111  See  422  U.S.  255  (1975). 

112  See  542  F.2d  1116  (9th  Cir.  1976). 

113  See  603  F.Supp.  760  (D.D.C.  1984). 

114  See  H.R.  Rep.  795,  104th  Cong.  2d  Sess.  Pt . Sec.  4,  at  20, 
Pt.  4 Sec.  5 at  21. (Sept.  17,  1996). 

115  • 

See  supra  text  accompanyxng  notes  86-88. 

116  See  S.  Rep.  272,  104th  Cong.  2d  Sess.,  Part  IX,  Sec  III  (1), 
at  26-27  (1995) . 
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Committee  on  the  Judiciary.117  The  segregation  of  Leahy's  remarks 
thus  effectively  separated  his  commentary  from  the  rest  of  the 
committee  report.116 

In  another  post-EFOIA  federal  court  ruling,  the  D.C. 
Circuit  held  that  the  Surface  Transportation  Board  can  require 
parties  that  submit  pleadings  exceeding  20  pages  and  all 
spreadsheets  to  submit  the  documents  on  diskettes.119  In 
addition,  disk  copies  also  must  be  provided  to  all  parties 
involved  in  a particular  proceeding.  In  deciding  United 
Transportation  Union  v.  Surface  Transportation  Board,120  the 
appellate  panel  noted  that  the  EFOIA  requires  release  of 
material  in  any  form  or  format  desired  by  the  requester  if  the 
record  is  readily  reproducible  in  the  requested  form  or 
format . 121 

The  suit  was  brought  by  United  Transportation  Union,  which 
asked  the  court  to  strike  down  the  requirement  as  arbitrary  and 
capricious.122  The  Union  claimed  that  the  rule  would  impose  a 
hardship  upon  railroad  employees  because  they  do  not  prepare 


See  id.  at  32. 

118  According  to  Beryl  Howell,  General  Counsel  to  the  U.S.  Senate 
Committee  on  the  Judiciary,  the  decision  to  segregate  Leahy' s 
remarks  in  the  Senate  report  was  made  by  the  committee's  Chair, 
Orrin  G.  Hatch  (R-Utah) . Interview  with  Beryl  Howe  in 
Washington,  D.C.,  August  10,  1998. 

119  United  Transp.  Union  v.  Surface  Transp.  Bd.,  132  F.3d  71 
(D.C.  Cir.  1998) . 
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See  id. 


at  75 . 


122 


See  id,  at  73. 
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their  pleadings  on  computers.123  The  Surface  Transportation  Board 
said  it  adopted  the  disk  regulation  because  the  rule  would 
simplify  the  task  of  reviewing  and  analyzing  voluminous 
records.124  The  agency  also  pointed  out  that  any  party  who 
believed  the  rule  created  a hardship  could  seek  a waiver  on  a 
case  by  case  basis.125 

In  an  opinion  written  by  then  appeals  court  Judge  Ruth 
Bader  Ginsburg,  the  court  held  that  the  Board's  disk  rule  was 
"eminently  reasonable."126  The  D.C.  Circuit  reasoned  that  the  use 
of  this  widely  available  technology  enhances  the  efficiency  of 
the  Board's  operations.127  Requiring  parties  to  submit  lengthy 
pleadings  and  spreadsheets  on  disks  allows  the  agency's  staff  to 
use  a computer  to  quickly  and  easily  search  those  documents  for 
key  information.  Further,  Ginsburg  said,  the  rule  allows  anyone 
to  request  a copy  of  any  other  party's  disk,  which  makes 
participation  easier  for  those  who  are  most  interested  in  a 
particular  proceeding.128 

A previous  D.C.  Circuit  ruling  handed  down  in  1998 
revealed  that  some  technical  aspects  of  electronic  access  and 
information  policies  need  legal  clarification. 129  In  Essential 
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Information  v.  U.S.  Information  Agency , 130  the  D.C.  Circuit 
upheld  a decision  by  a federal  district  court,  which  denied  a 
FOIA  requester  access  to  Internet  addresses  to  sites  maintained 
by  the  USIA  for  overseas  dissemination.131 

The  case  concerned  a FOIA  request  for  Web  site  and  Gopher132 
addresses  on  the  Internet  where  overseas  programming  of  the  U.S. 
Information  Agency  is  available.  The  D.C.  District  Court  ruled 
that  while  computer-stored  documentary  materials  are  records  for 
the  purposes  of  the  FOIA,  an  Internet  address,  commonly  known  as 
a URL  (Uniform  Resource  Locator) , is  "merely  a means  to  access 
agency  documents  stored  on  a computer."133  In  other  words,  the 
opinion  said,  an  Internet  address  is  a code,  "much  like  a code 
used  to  access  a bank  depositor' s records  maintained  on  a cash 
withdrawal  machine.  The  term  'agency  record'  is  not  so  broad 


129  See  Essential  Information  v.  U.S.  Information  Agency,  134 
F. 3d  1165  (D.C.  Cir.  1998). 


130 


See  id . 


See  Essential  Information  v.  U.S.  Information  Agency,  Civil 
Action  No.  96-1194  (NHJ)(D.D.C.  Nov.  27,  1996). 

132  A Gopher  is  a feature  of  the  Internet  that  allows  the  user  to 
browse  large  amounts  of  information  catalogued  in  menu  form.  The 
term  implies  that  the  system  will  "go-fer"  information  and 
retrieve  it.  It  also  refers  to  the  way  in  which  a user  would 
"tunnel"  through  various  menus  to  search  for  information  in  the 
way  a gopher  would.  The  Gopher  server  technology  was  developed 
at  the  University  of  Minnesota,  whose  mascot,  interestingly,  is 
a gopher.  See  John  R.  Levine  and  Carol  Baroudi,  The  Internet  for 
Dummies  248,  2d  ed.  1994) 

133  See  Essential  Information  v.  U.S.  Information  Agency,  Civil 
Action  No.  96-1194  (NHJ)(D.D.C.  Nov.  27,  1996),  at  2. 
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that  it  includes  codes  or  other  'information  in  the 
abstract. ' "134 

The  district  court  also  rejected  the  FOIA  request  on  a 
second  theory — that  the  information  was  exempted  from  disclosure 
under  Exemption  3. 135  This  exemption  allows  an  agency  to  withhold 
information  if  that  information  is  prohibited  from  disclosure  by 
another  statute. ±36  The  district  court  denied  Essential 
Information' s request  from  the  USIA  based  on  the  Smith-Mundt 
Act.137  This  act  permits  the  viewing  of  overseas  agency 
programming  materials  at  its  office,  but  does  not  allow  for 
public  dissemination  of  the  material  in  the  United  States.138 

Significantly,  the  D.C.  Circuit  upheld  the  district 
court's  decision  only  on  the  basis  of  the  Smith-Mundt  Act.139  "In 
light  of  our  disposition,"  the  court  said,  "we  need  not  reach 
the  district  court' s holding  that  Internet  addresses  are  not 
'records'  subject  to  FOIA  disclosure."140  The  court  of  appeals' 
failure  to  rule  on  the  lower  court's  conclusion  that  Internet 
addresses  are  not  records  under  the  FOIA  may  prove  troublesome 
in  the  future,  however,  as  agencies  increasingly  use  Internet 


134 


See  id. 


See  id.  at  6. 

See  5 U.S.C.  § 552 (b) (3) . 


See  Essential  Information  v.  U.S.  Information  Agency,  Civil 
Action  No.  96-1194  (NHJ)(D.D.C.  Nov.  27,  1996),  at  6. 

138  See  22  U.S.C.  Sec.  1461  (1994). 

139  See  Essential  Information  v.  U.S.  Information  Agency,  134 
F. 3d  1165  (D.C.  Cir.  1998). 
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See  id.  at  1166,  n.  3. 
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dissemination  and  can  rely  on  that  holding  as  precedent  to 
withhold  URLs. 

In  the  fourth  post-EFOIA  suit,  which  also  was  filed  in  the 
U.S.  District  Court  for  the  District  of  Columbia,  the  public 
interest  group  Public  Citizen  sued  seven  federal  agencies  in  an 
effort  to  seek  court  ordered  compliance  with  one  specific 
provision  of  the  Electronic  Freedom  of  Information  Act.141  This 
provision  directs  federal  agencies  to  make  FOIA  reference 
materials  and  guides  electronically  available  to  the  public  so 
FOIA  requesters  will  have  a clear  understanding  of  exactly  how 
to  request  specific  records  from  agencies.142  The  section 
enumerates  three  categories  of  reference  information  that  would 
make  public  access  easier  and  faster:  (1)  An  index  of  all  major 

information  systems  of  the  agency;  (2)  A description  of  major 
information  and  record  locator  systems  maintained  by  the  agency; 
and  (3)  a handbook  for  obtaining  information  from  the  agency.143 
The  failure  of  agencies  to  provide  this  information  was  at  the 


See  Public  Citizen,  Inc.  v.  Franklin  D.  Raines,  et  al..  Civil 
Action  No.  97-2891  (SSH) (December  1997).  Raines  was  the  director 
of  the  Office  of  Management  and  the  Budget.  He  has  since  been 
succeeded  by  Jacob  J.  Lew.  The  other  defendants  include  the 
heads  of  six  other  agencies:  the  Office  of  Administration,  the 
Office  of  the  U.S.  Trade  Representative,  the  Department  of 
Education,  the  Department  of  Energy,  the  Department  of  Justice 
and  the  Department  of  State. 

142  See  5 U.S.C  Sec.  552(g)  (as  amended  by  P.L.  104-231,  110  Stat. 
2422).  This  section  became  effective  March  31,  1997. 


143 


See  id. 
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heart  of  the  June  9 testimony  given  by  Michael  Tankersley, 

Public  Citizen's  lead  counsel.144 

The  last  of  the  three  categories — the  handbook  for 
requesting  information  under  the  FOIA — is  straightforward  and 
self-explanatory,  but  an  explanation  of  the  first  two  categories 
is  needed  to  understand  their  significance.  An  index  of  major 
information  systems  would  be  a listing  of  the  various  kinds  of 
information  that  an  agency  holds  in  its  inventory.  In  other 
words,  this  index  is  content-based.  It  is  intended  to  help  FOIA 
users  gain  access  to  information  by  making  clear  to  users 
exactly  which  agencies  possess  what  kinds  of  information. 

According  to  the  suit  filed  by  Public  Citizen,  which  at 
this  writing  remains  in  the  discovery  stage  at  the  district 
court  level,145  the  absence  of  useful  inventories  describing  the 
records  held  by  federal  agencies  poses  a serious  problem  both 
for  FOIA  users  and  agencies  themselves.146  The  suit  explains  that 
experts  have  complained  for  years  that  the  absence  of  reliable 
inventories  describing  the  information  held  by  agencies  severely 
handicaps  federal  information  management.  For  example,  agencies 
end  up  duplicating  efforts  of  other  agencies,  and  this  practice 
takes  time  and  costs  money.  This  duplication  occurs  when  an 
agency  receives  a FOIA  request  for  information  that  may  already 
exist  in  the  inventory  of  another  agency.  But  agencies  cannot 

144  See  supra  text  accompanying  notes  69-7  4 

145  Interview  with  Michael  E.  Tankersley,  lead  counsel  for  Public 
Citizen,  April  8,  1999. 

146  See  Public  Citizen,  Inc.  v.  Franklin  D.  Raines,  et  al..  Civil 
Action  No.  97-2891  (SSH) (December  1997),  at  2. 
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determine  what  is  contained  in  other  agency  inventories  because 
there  is  no  system  for  finding  information  that  may  already  have 
been  collected  and  organized.147  Public  access  is  also  hindered 
by  the  lack  of  detailed  inventories.  The  suit  cited  a 1995 
government  report  that  observed  the  public  has  "no  efficient  and 
accurate  way  of  learning  what  information  the  agency  has,"  and 
no  idea  "how  the  files  are  arranged,  how  long  they  are  kept,  or 
where  they  are  stored."148 

While  the  index  of  inventories  is  a content-based  category 
of  information,  a description  of  major  information  and  record 
locator  systems,  on  the  other  hand,  is  an  organizational 
category.  A description  of  major  information  and  record  locator 
systems  would  tell  FOIA  users  how  an  agency  organizes  and  stores 
the  different  kinds  of  information  it  possess.  For  example,  the 
U.S.  Attorney's  Office  maintains  an  inventory  of  all  pending 
civil  and  criminal  cases  in  a database  called  LIONS  (Legal 
Information  Office  Network  System).149  So  if  a FOIA  user  is 
seeking  information  on  a case  being  handled  by  the  U.S. 
Attorney's  Office,  the  user  could  review  the  description  of 
major  information  and  record  locator  systems  used  by  the 
Department  of  Justice,  and  the  user  would  learn  that  the  LIONS 


1 See  id.  at  3. 

148  See  id. , citing  Department  of  the  Interior,  Report  of  the 
National  Performance  Review,  Freedom  of  Information  Act 
Reinvention  Team,  Gateway  to  Government  Information  11  (Sept. 
1995) . 

149  This  example  was  provided  by  Michael  E.  Tankersley,  lead 
counsel  for  Public  Citizen,  in  an  interview  April  8,  1999. 
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is  the  computerized  record-keeping  system  that  tracks  this  kind 
of  information.  Making  descriptions  of  information  systems 
available  would  streamline  the  FOIA  process  for  both  the  user 
and  agencies  involved  by  specifying  where  certain  types  of 
government  information  is  located. 

EFOIA  Compliance  in  1999 

According  to  governmental  and  nongovernmental  sources  in 
this  chapter,  18  months  after  the  EFOIA  was  signed  into  law,  no 
agency  had  complied  fully  with  all  the  EFOIA' s regulations,  and 
many  agencies  were  not  in  compliance  with  key  electronic 
provisions.  These  are  the  findings  contained  in  the  1998  study 
by  OMB  Watch.150  Also,  these  criticisms  were  echoed  in  official 
1998  government  reports  issued  by  the  Department  of  Justice,151 
and  voiced  in  testimony  in  1998  at  the  only  congressional 
hearing  on  EFOIA  implementation  to  date.152 

There  have  been  no  1999  updates  published  on  these 
findings  by  any  nongovernmental  groups,  including  OMB  Watch,  or 
any  governmental  bodies.  In  order  to  provide  a 1999  update  on 
the  status  of  EFOIA  compliance,  this  research  project  undertook 
its  own  survey  in  June  1999.  The  purpose  of  this  survey  was  to 
examine  agencies  studied  in  the  1998  OMB  Watch  report  in  order 
to  gain  a sense  of  whether  agency  compliance  has  improved. 

150  See  OMB  Watch  Report,  supra  note  7. 

151  See  FOIA  Update  1,  Vol.  XVIII,  No.  3,  Summer  1997;  FOIA  Update 
2,  Vol.  XIX,  No.  2,  Spring  1998;  FOIA  Update  5,  Vol.  XIX,  No.  3, 
Summer  1998. 


152 


See  1998  EFOIA  Hearing,  supra  note  9. 
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Although  the  OMB  Watch  study  covered  several  EFOIA  provisions 
for  which  implementation  deadlines  had  passed,  this  research 
project's  survey  focuses  only  on  two  categories,  "FOIA  presence" 
on  agency  Web  sites  and  "identifiable  electronic  reading 
rooms . "153 

The  1998  OMB  Watch  Study  pointed  out  that  there  were  no 
references  to  the  FOIA  or  the  1996  Amendments  on  23  percent  of 
the  agencies'  Web  sites.154  The  OMB  Watch  study  used  the  term 
"FOIA  presence"  to  describe  this  category  in  its  analysis.155  Of 
the  agencies  lacking  a FOIA  presence,  the  OMB  Watch  study 
specifically  mentioned156  eight  agencies:  the  National 
Transportation  Safety  Board  (NTSB) , the  U.S.  Agency  for 
International  Development  (USAID) , the  Export-Import  Bank  of  the 
United  States,  the  Federal  Mediation  and  Conciliation  Service, 
the  Federal  Election  Commission  (FEC),  Internal  Revenue  Service 
(IRS),  the  Selective  Service  System  and  the  Central  Intelligence 


153  The  OMB  Watch  report  listed  the  57  agencies  it  surveyed  in 
alphabetical  order.  This  research  project's  methodology  used  a 
randomly  selected  sample  comprising  every  fourth  agency  on  the 
alphabetized  OMB  list,  i.e,  the  4th  agency,  the  8th,  the  12th, 
the  16th,  etc.  In  all,  14  agencies  are  used  in  this  research 
project's  sample.  See  Tables  III  and  IV  in  text.  In  determining 
whether  an  agency  Web  site  fulfilled  the  requirement  for  an 
electronic  reading  room,  OMB  Watch  looked  for  reading  rooms  that 
were  plainly  labeled  as  such  on  each  agency' s homepage  or  FOIA 
page.  If  this  information  existed  somewhere  on  the  site,  but  it 
could  not  be  identified  as  such,  then  OMB  placed  a "no"  in  its 
survey  concerning  electronic  reading  rooms . This  research 
project  used  the  same  criterion. 

154  See  OMB  Watch  Report,  supra  note  7,  at  2 . 


156 


See  id.  at  10. 
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Agency.157  The  report  identified  these  particular  agencies  to 
illustrate  that  " [o]ne  of  the  most  frustrating  aspects  of  web 
sites  that  have  no  mention  of  EFOIA  is  that  most  of  these  sites 
do  contain  important  information."158 

As  of  June  15,  1999,  three  of  these  eight  agencies  did  not 
have  links  to  the  FOIA  and  the  1996  amendments:  The  NTSB,  the 
USAID  and  the  IRS.  For  a broader  measure  of  comparison,  this 
research  project  surveyed  14  agencies  that  were  randomly 
selected  to  see  how  many  had  an  FOIA  presence.  Of  the  14 
agencies  surveyed,  three  did  not  have  a FOIA  presence: 

Education,  USAID  and  FEMA.  These  findings  reflect  that  21 
percent  of  the  agencies  randomly  selected  for  the  1999  survey 
lacked  a FOIA  presence.  This  rate  is  comparable  to  the  23 
percent  of  agencies  found  lacking  a FOIA  presence  in  the  1998 
OMB  Watch  survey  of  57  agencies.  The  results  of  the  1999  "FOIA 
presence"  analysis  are  summarized  in  Table  III  below. 


151  See  id.  Abbreviations  are  provided  for  agencies  that  will  be 
referred  to  again  in  this  chapter.  The  OMB  Watch  report  credited 
some  of  these  agencies  for  containing  valuable  information  that 
the  public  may  seek  even  though  there  was  no  reference  to  the 
FOIA  or  guidance  on  how  to  obtain  information  that  is  not 
available  online.  For  example,  the  Federal  Election  Commission 
site  contains  useful  information  about  candidates  and  campaign 
finances;  the  IRS  site  contains  copies  of  tax  forms, 
instructions  on  how  to  file  taxes  both  online  and  in  print  form; 
and  the  CIA  site  contains  much  of  the  information  available  in 
its  publications,  such  as  Handbook  for  International  Economic 
Statistics  and  Factbook  on  Intelligence.  See  id. 


158 


See  id. 
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Table  III 

FOIA  Presence  on  Agency  Web  Sites 


Department  / Agency 1999 


Dept,  of  Education  No 

Dept,  of  Housing  and  Urban  Dev.  Yes* 

Dept,  of  State  Yes 

Agency  for  International  Dev.  (USAID)  No 

Defense  Nuclear  Facilities  Safety  Bd.  Yes 

Farm  Credit  Admin.  Yes 

Federal  Emergency  Mgmt.  Agency  (FEMA)  No 

Fed.  Mediation  and  Conciliation  Service  Yes 

International  Trade  Commission  (USITC)  Yes 

Nat'l  Aeronautics  and  Space  Admin.  (NASA)  Yes 

Nat' 1 Labor  Relations  Board  Yes 

Office  of  Personnel  Mgmt.  Yes 

Securities  and  Exchange  Commission  Yes* 

Tennessee  Valley  Authority  (TVA)  Yes* 


* Those  agencies  marked  with  an  asterisk  did  not  have  FOIA 
links  on  their  home  pages.  This  researcher  needed  to  check 
several  links  before  finding  the  FOIA  pages. 

Although  only  three  of  the  14  agencies  did  not  have  an 

FOIA  presence  on  their  Web  sites,  it  is  important  to  note  that 

"FOIA  presence"  is  a relative  term  and  varied  considerably  among 

the  agencies.  For  example,  NASA  fulfilled  all  of  the 

requirements  for  EFOIA  mandated  information.159  For  comparison, 

the  FEC  Web  site  offered  only  that  agency's  1998  annual  report, 

which  was  on  one  link,  and  a brief  message  on  a second  link 

stating  simply  that  the  FEC  is  subject  to  the  FOIA.160  The  FEC 

link  did  not  contain  an  FOIA  Handbook,  any  frequently  released 

records,  final  adjudicative  opinions,  policy  statements  or  other 

reports  that  the  EFOIA  requires  agencies  to  make  available 


See  <http://www.nasa.gov/>. 
See  <http://www.fec.gov/>. 


160 
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online.161  Thus  an  "FOIA  presence"  varies  considerably  in 
substance  from  agency  to  agency,  and  "FOIA  presence"  does  not 
necessarily  mean  that  an  agency  has  fulfilled  all  or  even  most 
of  the  EFOIA-mandated  government  information.  Some  agencies, 
such  as  the  TVA  and  the  USITC  have  "Reading  Room"  links,  but 
these  links  are  misleading.  These  links  do  not  lead  to  online 
government  records  in  electronic  reading  rooms  as  required  by 
the  EFOIA. 162  Instead,  the  TVA  and  USITC  "Reading  Room"  links 
merely  carry  the  message  that  these  respective  agencies  operate 
reading  rooms  at  their  headquarters,  and  interested  parties  may 
review  and  copy  agency  materials  there. 

The  failure  of  many  agencies  to  provide  access  to 
Electronic  Reading  Rooms,  as  required  under  the  EFOIA,163  was 
another  of  the  major  criticisms  noted  in  the  1998  OMB  Watch 
report.164  Electronic  reading  rooms  are  required  to  contain  an 
FOIA  Handbook,  guides  for  using  the  FOIA,  frequently  released 
records,  agency  policy  statements  and  reports  that  agencies  have 
been  required  for  years  to  publish  in  the  Federal  Register,  and 
which  agencies  must  now  also  make  available  online.165 

161  See  Pub.  L.  104-231,  110  Stat.  3048,  §§  4,  10  & 11 

(1996) (amending  sections  of  5 U.S.C.  § 552);  See  also  H.R.  Rep. 
No.  795,  104th  Cong.  2d  Sess.  20-21,  27-30  (1996). 

162  See  <http://www.tva.gov/>;  See  <http://www.itc.gov/>. 

163  See  Pub.  L.  104-231,  110  Stat.  3048,  §§  4,  10  & 11 

(1996) (amending  sections  of  5 U.S.C.  § 552);  See  also  H.R.  Rep. 
No.  795,  104th  Cong.  2d  Sess.  20-21,  27-30  (1996). 

164  See  OMB  Watch  Report,  supra  note  7,  at  12-13. 

165  See  Pub.  L.  104-231,  110  Stat.  3048,  §§  4,  10  & 11 

(1996) (amending  sections  of  5 U.S.C.  § 552);  See  also  H.R.  Rep. 
No.  795,  104th  Cong.  2d  Sess.  20-21,  27-30  (1996). 
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Using  the  same  sample  of  14  agencies,  randomly  selected 
from  the  pool  of  those  surveyed  in  the  1998  OMB  Watch  study,166 
this  research  study  found  that  nine  of  the  14  agencies  surveyed 
had  "identifiable  electronic  reading  rooms"  in  1999  compared  to 
three  in  1998.  The  term,  "identifiable  electronic  reading 
rooms,"  derives  from  the  OMB  Watch  report.167  These  findings  are 
summarized  in  Table  IV  below.  Despite  this  apparent  improvement, 
it  is  important  to  note  that  many  of  the  electronic  reading  room 
sites  did  not  contain  all  of  the  materials  that  the  EFOIA 
requires  reading  room  sites  to  contain.168 


Table  IV 

Identifiable  Electronic  Reading  Room 


Department /Agency 

1998 

1999 

Dept,  of  Education 

No 

No 

Dept,  of  Housing  and  Urban  Dev. 

No 

Yes 

Dept,  of  State 

Yes 

Yes 

Agency  for  International  Dev.  (USAID) 

No 

No 

Defense  Nuclear  Facilities  Safety  Bd. 

Yes 

Yes 

Farm  Credit  Admin. 

No 

Yes 

Federal  Emergency  Mgmt.  Agency  (FEMA) 

No 

No 

Fed.  Mediation  and  Conciliation  Service 

No 

Yes 

International  Trade  Commission  (USITC) 

No 

No 

Nat' 1 Aeronautics  and  Space  Admin.  (NASA) 

Yes 

Yes 

Nat'l  Labor  Relations  Board 

No 

Yes 

Office  of  Personnel  Mgmt. 

No 

Yes 

Securities  and  Exchange  Commission 

No 

Yes 

Tennessee  Valley  Authority  (TVA) 

No 

No 

166  See  supra  note  153. 

167  See  OMB  Watch,  supra  note  7,  at  26. 

168  This  finding  comports  with  the  OMB  Watch  study's  findings. 
While  some  electronic  reading  rooms  existed  at  the  time  of  the 
1998  OMB  Watch  study,  the  OMB  Watch  report  also  noted  that  few 
contained  all  of  the  information  mandated  by  the  EFOIA.  See  OMB 
Watch,  supra  note  7,  at  12. 
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Conclusion 

OMB  Watch' s comprehensive  study  of  EFOIA  compliance  during 
the  statute' s first  18  months  of  operation  revealed  that  several 
crucial  Internet  telecommunications  requirements  had  not  been 
implemented  by  most  federal  agencies.  Now,  nearly  three  years 
after  the  statute  was  signed  into  law,  many  agency  Web  sites 
still  have  not  posted  important  EFOIA  information  online  or  do 
not  provide  direct  links  to  find  this  information  easily. 
Additionally,  in  a currently  pending  lawsuit  brought  by  Public 
Citizen, 169  this  public  access  advocacy  group  asserts  that  some 
of  the  government's  largest  agencies,  to  date,  have  not 
fulfilled  other  key  EFOIA  regulations  such  as  making  available 
complete  agency  record-inventory  indexes  and  descriptions  of 
major  agency  information-locator  systems. 

Agency  failure  to  comply  with  the  FOIA  holds  troubling 
implications  on  public  access  to  government-held  electronic 
information.  First,  implementing  the  1996  amendments  is 
absolutely  necessary  to  modernize  the  Freedom  of  Information  Act 
in  the  electronic  information  age.  As  shown  in  United 
Transportation  Union  v.  Surface  Transportation  Board,110  which 
upheld  that  agency' s requirement  for  electronic  submission  of 
pleadings  and  other  records,  paper  record-keeping  systems 
quickly  are  becoming  as  outdated  as  typewriters.  Second,  as 

169  See  Public  Citizen  v.  Raines,  Civil  Action  No.  97-2891  SSH, 
Apr.  27,  1998. 

170  See  United  Transp.  Union  v.  Surface  Transp.  Bd.,  132  F.3d  71 
(D.C.  Cir.  1998)  . 
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Congressman  Stephen  Horn  noted,  the  electronic  provisions  are  a 
key  part  of  Congress'  overarching  strategy  to  reduce  frustrating 
delays  and  long  backlogs  in  the  processing  of  FOIA  requests. 

Clearly,  gaining  public  access  to  government  information 
in  the  digital  information  age  cannot  be  accomplished  unless 
agencies  comply  with  the  EFOIA' s rules.  But  there  is  another 
important  issue  as  well.  Did  Congress  enact  a law  that  was 
sufficiently  comprehensive  to  cover  all  of  the  needs  of  public 
access  to  government  information  in  the  digital  age?  The  next 
chapter  will  examine  this  issue  and  identify  gaps  in  the 
Electronic  Freedom  of  Information  Act  of  1996. 


CHAPTER  8 

CONCLUSION:  BRIDGING  THE  GAP 
BETWEEN  LAW  AND  TECHNOLOGY 

Intfoductioh 

Thomas  Jefferson' s opinion  about  the  important  role  played 
by  the  news  media  in  a democratic  society  is  one  of  his  most 
often  quoted  utterances . 1 But  often  the  context  of  these  famous 
words  is  overlooked — the  context  being  that  the  theory  of 
governance  by  the  consent  of  the  governed  serves  as  the  bedrock 
for  democracy.2  As  Jefferson  wrote  in  the  sentence  immediately 
preceding  his  deathless  words  about  newspapers:  "The  basis  of 
our  government  being  the  opinion  of  the  people,  the  very  first 
object  should  be  to  keep  that  right."3 

It  is  this  right  that  Congress  sought  to  protect  in 
enacting  the  Freedom  of  Information  Act.4  The  statute  is  a tool 


1 In  a letter  to  Edward  Carrington,  Jefferson  wrote:  "[W]ere  it 
left  to  me  to  decide  whether  we  should  have  a government  without 
newspapers  or  newspapers  without  a government,  I should  not 
hesitate  a moment  to  prefer  the  latter."  See  Thomas  Jefferson, 
Letter  to  Edward  Carrington  (Jan.  16,  1787),  in  The  Complete  Bill 
of  Rights:  The  Drafts,  Debates,  Sources  and  Origins  115  (Neil  H.  Cogan 
ed.,  1997). 

2 See  John  Locke,  second  Treatise  of  Government  II,  Sec.  4 (1690); 
Alfred  H.  Kelly,  Winfred  A.  Harbison  and  Herman  Belz,  I The  American 
Constitution,  Its  Origins  and  Development  59-60  (1991);  Kent 
Greenawalt,  Free  Speech  Justifications , 89  Colum.  L.  Rev.  119, 
147-48  (1989) . 

J See  Cogan,  supra  note  1 . 

4 See  112  Cong.  Rec.  13,007  (1977),  reprinted  in  Freedom  of 
Information  Act  Source  Book:  Legislative  materials.  Cases,  Articles 
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to  ensure  the  public' s right  to  gain  access  to  government 
information  so  that  citizens  can  form  informed  opinions  by 
examining  and  evaluating  the  workings  of  government,  and  then 
participate  in  self-governance.* * * * 5 

The  overarching  purpose  of  this  dissertation  is  to  examine 
the  electronic  provisions  of  the  Electronic  Freedom  of 
Information  Act  of  1996, 6 and  to  evaluate  how  they  contribute  to 
enhancing  the  right  to  know  in  the  digital  information  age.  The 
specific  purpose  of  this  concluding  chapter  is  to  identify  any 
gaps  that  may  exist  between  the  statute  and  technology.  It  is 
necessary  that  such  disparities  be  resolved.  As  Professor  Sandra 
Davidson  Scott  observed,  gaps  between  law  and  technology  can 
result  in  limiting  or  slowing  public  access  to  government 
information,  and  such  restrictions  can  create  a climate  that 
tends  toward  a closed  society  rather  than  an  open  one.7 

The  first  section  of  this  concluding  chapter  will  offer  an 
overview  and  summary  of  this  research  project's  findings  up  to 
this  point.  The  second  section  will  identify  gaps  between  law 
and  technology  in  the  EFOIA  as  crafted,  pertaining  to 

(1974)  [hereinafter  The  FOIA  Source  Book].  The  FOIA  Source  Book  of 
the  Subcommittee  on  Administrative  Practice  and  Procedure  of  the 

Committee  on  the  Judiciary,  U.S.  Senate,  is  a primary  source  for 

the  legislative  history  of  the  FOIA.  S.  REP.  No.  1219,  88th 

Cong.,  2d  Sess.  (1964),  id.  at  72. 

5 See  NLRB  v.  Robbins  Tire  & Rubber  Co.,  437  U.S.  214,  242 
(1978);  EPA  v.  Mink,  410  U.S.  73,  80  (1973). 

6 See  Pub.  L.  104-231,  110  Stat . 3048,  §§  1-12  (1996) (amending 
sections  of  5 U.S.C.  § 552). 

See  Sandra  Davidson  Scott,  Suggestions  for  a Model  Statute  for 
Access  to  Computerized  Government  Records,  2 Wm.  & Mary  Bill  of 
Rts . J.  29.  30  (1993) . 
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computerized  search  procedures.  The  third  section  will  discuss 
gaps  resulting  from  Internet  related  issues  that  the  EFOIA 
failed  to  consider  altogether.  This  chapter  will  conclude  that 
there  is  an  important  need  for  public  discussion  and  research 
into  the  unique  access  problems  posed  by  new  technology, 
specifically  the  Internet,  and  perhaps  even  a need  for  further 
revision  of  the  Freedom  of  Information  Act  to  fully  bring  the 
statute  into  the  information  age. 

Summary  of  Research  and  Findings 

The  Freedom  of  Information  Act  allows  the  public  to  gain 
access  to  information  held  by  federal  agencies  in  the  Executive 
Branch  of  government.8  The  statute  is  a principal  mechanism  in 
the  overall  structure  of  federal  information  policy,  which  also 
includes  the  First  Amendment,9  Section  105  of  the  Copyright  Act10 
and,  to  a lesser  extent,  the  Privacy  Act* 11  and  the  Paperwork 
Reduction  Act.12 

Although  the  ideas  of  democratic  theory  and  self-rule  on 
which  the  FOIA  is  grounded  can  be  traced  to  17th  century 
European  thinkers  and  the  American  Framers  in  the  18th  century. 


8 See  5 U.S.C.  § 552  (1994). 

9 See  U.S.  CONST.,  amend  I. 

10  See  17  U.S.C.  § 105.  For  a discussion  of  this  statute,  see 
Chapter  2 . 

11  See  5 U.S.C.  § 552(a) . For  a discussion  of  this  statute,  see 
Chapter  2 . 

12  See  44  U.S.C.  § 3501-3520.  For  a discussion  of  this  statute, 
see  Chapter  2. 
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the  linkage  between  democracy  and  public  access  to  government  is 
mostly  a modern  notion.  A right  to  know  did  not  begin  to  develop 
in  any  meaningful  way  until  after  World  War  II.  The  term  "right 
to  know"  was  not  coined  until  1945, 13  and  a right  of  access  to 
federal  records  was  not  legally  enforceable  until  the  FOIA  was 
enacted  in  1966. 14 

The  legislative  history  of  the  Freedom  of  Information 
Act,15  along  with  Supreme  Court  opinions,16  reflect  how  the 
statute  is  based  on  a broad  policy  of  full  disclosure  of 
information  held  by  federal  agencies.  Disclosure  is  limited  only 
by  nine  categories  of  enumerated  exemptions,  which  are  limited 
in  scope  and  which  must  be  narrowly  interpreted.17 

But  unprecedented  technological  advances  in  the  late  20th 
century  have  changed  the  way  information  is  recorded,  stored  and 
disseminated,  and  have  raised  potential  obstacles  to  public 
access.18  Courts  have  faced  issues  pertaining  to  access  to 


See  supra  Chapter  1,  note  6:  The  term  "right  to  know"  derives 
from  a 1945  speech  by  Kent  Cooper,  then  Executive  Director  of 
the  Associated  Press.  He  is  also  the  author  of  The  Right  to  Know 
(1956)  . 

14  See  5 U.S.C.  § 552  (1966). 

lj  See  S.  Rep.  No.  1219,  88th  Cong.,  2d  Sess.  (1964),  reprinted 
in  The  FOIA  Source  Book,  supra  note  4,  at  93. 

16  See,  e.g. , U.S.  Dept,  of  the  Air  Force  v.  Rose,  425  U.S.  352, 
361  (1976);  EPA  v.  Mink,  410  U.S.  73,  80  (1973). 

17  See  5 U.S.C.  § 552(b)  (1-9). 

18  See  Freedom  of  Information  Hearings  Before  the  Subcommittee  on 
Intergovernmental  Relations  of  the  Senate  Committee  on 
Government  Operations  and  the  Subcommittees  on  Separation  of 
Powers  and  Administrative  Practice  and  Procedure  of  the  Senate 
Committee  on  the  Judiciary,  93d  Cong.,  1st  Sess.  99,  106-07 
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electronically  stored  information  since  the  1970s.19  Congress  has 
grappled  with  federal  information  policy  concerning  electronic 
record-keeping  since  the  mid-1980s.20 

Arguably,  the  congressional  response  to  formulating 
computerized-information  policy  has  been  slow.  According  to  Alan 
F . Westin,  who  conducted  one  of  the  first  surveys  on  how 
computerization  affected  public  access,  computers  already  had 
revolutionized  data  processing  by  1970. 21  Yet  Congress  did  not 
hold  hearings  on  electronic  information  policy  until  19  8 5. 22  And 
it  was  not  until  1989  that  Congress  held  hearings  specifically 
aimed  at  the  impact  of  technology  on  public  access  to  government 
information  and  the  Freedom  of  Information  Act.23 


(1973) . Alan  Westin,  The  Technology  of  Secrecy  289,  in  Norman 
Dorsen  and  Stephen  Gillers,  eds.,  none  of  your  business  (1974)  . 

19  See,  e.g. , Long  v.  IRS,  596  F.2d  362,  364-65  (1979);  SDC 
Development  Corp.  v.  Mathews,  542  F.2d  1116  (1976). 

See  Electronic  Collection  and  Information  Dissemination  by 
Federal  Agencies , Hearings  Before  a Subcommittee  of  the 
Committee  on  Government  Operations,  House  of  Representatives , 
99th  Cong.,  1st  Sess.  (Apr.  29,  June  26  and  Oct.  18, 

1985) [hereinafter  1985  House  Hearings] . See  also  Committee  on 
Government  Operations,  Electronic  Collection  and  Dissemination 
of  Information  by  Federal  Agencies:  A Policy  Overview,  H.R.  Rep. 
560,  99th  Cong.  2d  Sess.  (1986)  [hereinafter  A Policy  Overview]. 

21  See  Alan  F.  Westin,  Information  Technology  in  a Democracy  1 (1971)  . 

2"  See  Electronic  Collection  and  Information  Dissemination  by 
Federal  Agencies , Hearings  Before  a Subcommittee  of  the 
Committee  on  Government  Operations,  House  of  Representatives, 
99th  Cong.,  1st  Sess.  (Apr.  29,  June  26  and  Oct.  18, 

1985) [hereinafter  1985  House  Hearings].  See  also  Committee  on 
Government  Operations,  Electronic  Collection  and  Dissemination 
of  Information  by  Federal  Agencies:  A Policy  Overview,  H.R.  Rep. 
560,  99th  Cong.  2d  Sess.  (1986)  [hereinafter  A Policy  Overview]. 

i3  See  Federal  Information  Dissemination  Policies  and  Practices : 
Hearings  before  the  Government  Information,  Justice  and 
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The  overriding  concern  of  early  information  policy,  as 
reflected  in  the  Paperwork  Reduction  Act  of  198024  and  in  OMB 
Circular-13025  five  years  later,  was  to  streamline  government, 
improve  efficiency  and  cut  the  costs  of  bureaucracy.  Until  1986, 
little,  if  any,  attention  was  paid  by  Congress  or  government 
bureaucrats  to  harnessing  the  power  of  technology  for  the 
specific  purpose  of  enhancing  the  ability  of  citizens  to  know 
what  the  government  is  doing.26 

A groundbreaking  1986  House  report  concluded  it  was 
necessary  for  Congress  to  formulate  a policy  to  ensure  that 
government  information  remain  in  the  public  domain.27  That  report 
provided  a foundation  for  change  because  it  represented  the 
first  time  Congress  officially  recognized  serious  electronic- 
access  problems,  which  previously  had  been  voiced  mainly  by 
scholars,  the  news  media  and  FOIA  users.28 

But  still  there  remained  no  clear  guidance  in  the  Freedom 
of  Information  Act  on  how  to  treat  computerized  data  and 
automated  record-keeping  systems.  To  fill  this  gap,  pre-EFOIA 

Agriculture  Subcommittee  of  the  Committee  on  Government 
Operations,  101st  Cong.,  1st  Sess.  75-80,  402-08 
(1989) [hereinafter  1989  House  Hearings) . 

24  See  5 44  U.S.C.  § 3501-3520. 

25  See  OMB  Management  of  Federal  Information  Resources,  50  Fed. 
Reg.  52,730  (1985) (Circular  A-130). 

26  See  Committee  on  Government  Operations,  Electronic  Collection 
and  Dissemination  of  Information  by  Federal  Agencies : A Policy 
Overview,  H.R.  Rep.  560,  99th  Cong.  2d  Sess.  (1986)  [hereinafter 
A Policy  Overview ] . 

27  See  id. 


28 


See  id. 
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courts  fashioned  a body  of  case  law  that  was  applied  for  two 
decades,  until  Congress  passed  the  EFOIA  in  1996.  Federal  courts 
established  generally  that  the  statute  applied  to  computerized 
records . 29 

Courts  also  held  that  the  FOIA  required  that  when 
nonexempt  information  was  mixed  with  exempt  information  in  a 
record,  any  "reasonably  segregable  portion"  of  a requested 
record  must  be  disclosed  after  exempted  portions  are  deleted.30 
Courts  said  further  that  agencies  could  not  use  the  excuse  that 
an  automated  search  for  records  is  not  the  same  as  a manual 
search.31  One  court  clarified  that  the  FOIA  makes  no  reference  to 
cost  or  convenience  as  a relevant  factor  in  the  determination  to 
disclose  information, 32  and  fees  should  not  be  used  for  the 
purpose  of  discouraging  requests  for  information  or  as  obstacles 
to  disclosure  of  requested  information.33 

On  the  other  hand,  some  courts  upheld  government  arguments 
that  agencies  were  not  required  to  search  for  and  retrieve 
information  in  electronic  databases,  or  write  the  software 
programming  necessary  to  edit  and  retrieve  information  contained 


See,  e.g. , Forsham  v.  Harris,  445  U.S.  169  (1980);  Yeager  v. 
Drug  Enforcement  Administration,  678  F.2d  315,  321  (D.C.  Cir. 
1982);  Long  v.  IRS,  596  F.2d  362,  364-65  (1979). 

30  See  596  F.2d  at  365,  citing  5 U.S.C.  § 552(b). 

31  See  id.  at  321. 

32  See  596  F.2d  at  366. 

33  See  id.  at  367,  citing  S.  Rep.  No.  1200,  93d  Cong.,  2d  Sess. 
(1974)  . 
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in  databases.34  And  the  courts  restricted  disclosure  of 
computerized  databases  in  some  instances,  such  as  in  cases  where 
databases  were  considered  library  or  reference  materials,  which 
were  not  subject  to  disclosure.35  Finally,  federal  courts  were 
divided  on  the  question  of  whether  agencies  should  be  required 
to  make  records  available  in  the  format  of  the  requester' s 
choice,  including  electronic  formats.36 

As  the  pre-EFOIA  body  of  case  law  shows,  FOIA  requesters 
were  not  always  assured  that  agencies  would  comply  with  their 
requests  for  computerized  information.  In  order  to  clarify  the 
FOIA' s application  to  record-keeping  in  the  computer  age. 
Congress  passed  The  Electronic  Freedom  of  Information  Amendments 
of  19  9 6. 37  Passage  of  the  EFOIA  was  intended  by  Congress  to 


See,  e.g. , 678  F.2d  315  (1982);  Burlington  N.  R.R.  v.  EPA,  No. 
91-1636,  at  4 (D.D.C.  June  15,  1992);  Clarke  v.  U.S.  Dept,  of 
the  Treasury,  No.  84-1873,  1986  U.S.  Dist.  LEXIS  29989  (E.D. 
Penn.  1986);  Kele  v.  U.S.  Parole  Commission,  Civil  Action  No. 
85-4058  (D.D.C.  Oct.  31,  1986). 

35  For  example,  courts  had  used  the  definition  of  records  in  the 
Records  Disposal  Act,  which  barred  disclosure  of  databases  used 
for  library  or  reference  purposes.  See  SDC  Development  Corp.  v. 
Mathews,  542  F.2d  1116  (1976);  Baizer  v.  U.S.  Dept,  of  the  Air 
Force,  887  F.Supp.  225  (N.D.Cal.  1995). 

36  See  Dismukes  v.  the  U.S.  Dept,  of  the  Interior,  603  F.Supp. 
760,  763  (D.D.C.  1984);  Baizer  v.  U.S.  Dept,  of  the  Air  Force, 
887  F.Supp.  225  (N.D.Cal.  1995);  Coalition  for  Alternatives  in 
Nutrition  & Health  Care,  Inc.  v.  FDA,  No.  90  Civ.  1025,  1991 
U.S.  Dist.  LEXIS  71  (D.D.C.  Jan.  4,  1991);  National  Security 
Archives  v.  CIA,  Civ.  No.  88-119  (D.D.C.  July  26,  1988).  But  see 
Delorme  Publishing  Co.  v.  National  Oceanic  and  Atmospheric 
Admin.,  907  F.  Supp.  10,  12  (D.Me.  1995);  Armstrong  v.  Executive 
Office  of  the  President,  1 F.3d  1274,  1282-1287  (D.C.  Cir. 

1993);  Petroleum  Info.  Corp.  v.  U.S.  Dept,  of  the  Interior,  976 
F . 2d  1429,  1437  n.  11  (D.C.  Cir.  1992). 

37  See  Pub.  L.  104-231,  110  Stat.  3048,  §§  1-12  (1996) (amending 
sections  of  5 U.S.C.  § 552). 
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reinforce  the  statute's  broad  philosophy  of  open  government.38  By 
deifying  that  the  FOIA  applies  to  electronic  records39 — a 
requirement  that  Congress  had  not  before  explicitly  stated-- 
legislators  sought  to  make  available  electronically  stored 
records  that,  in  the  past,  had  been  withheld  by  agencies.40 

One  especially  important  section  of  the  Electronic  Freedom 
°f  Information  Act  of  1996  makes  explicit  that  information  that 
an  agency  creates  and  directly  or  indirectly  disseminates 
remains  subject  to  the  FOIA  in  any  of  its  forms  or  formats.41 
This  section  repudiates  the  Ninth  Circuit's  1976  ruling  in  SDC 
Development  Corp.  v.  Mathews,  the  case  in  which  the  court  upheld 
an  agency' s decision  to  withhold  a government-compiled  medical 
database.42  By  overriding  Mathews,  Congress  reinforced  a public 
policy  that  keeps  federal  government  databases  in  the  public 
domain.  However,  Congressional  intent  behind  this  EFOIA  section 
has  been  undermined  by  Congress's  own  failure  to  also  explicitly 
override  the  Supreme  Court's  1989  decision  in  Department  of 
Justice  v.  Reporters  Committee  for  Freedom  of  the  Press. 43 


See  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  11-12,  19-22 
(1996) . 


See  Id  at  19-22.  See  also  See  Pub.  L.  104-231,  110  Stat.  3048, 
§§  3-5. 

40  See,  e.g.,  Dismukes  v.  Dept,  of  the  Interior,  603  F.Supp.  760 
(D.D.C.  1984);  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116. 

41  See  Pub.  L.  104-231,  110  Stat.  3048,  3049,  § 3 (1996) 

(codified  as  amended  in  subsection  (f)  of  5 U.S.C.  § 552).  See 
also  H.R.  Rep.  No.  795,  104th  Cong.  2d  Sess.  20  (1996). 

4"  SDC  Development  Corp.  v.  Mathews,  542  F.2d  1116  (9th  Cir. 

1976) . 
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Reporters  Committee  reduces  the  scope  of  the  FOIA  and  decreases 
access  to  government  information  because  the  decision  restricts 
the  statute' s applicability  to  only  that  information  that 
directly  reveals  the  operations  and  activities  of  government 
agencies.44  Under  the  Reporters  Committee  standard,  the  medical 
database  in  question  in  Mathews  arguably  would  not  qualify  for 
disclosure  despite  the  EFOIA. 

The  EFOIA  also  falls  short  of  fulfilling  some  of  its 
stated  goals  because  it  fails  to  provide  a mechanism  to  enforce 
agency  compliance  with  deadlines,  and  fails  to  require  agencies 
to  apprise  Congress,  or  a designated  oversight  agency,  on  EFOIA 
compliance  progress.  An  examination  of  EFOIA  compliance  during 
the  statute's  first  18  months  of  operation  revealed  that 
deadlines  for  the  law' s electronic  provisions  for  posting 
certain  types  of  information  on  Web  sites  had  not  been 
implemented  by  most  federal  agencies.45 


43  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom  of 
the  Press,  489  U.S.  749  (1989). 

44  SDC  v.  Mathews  held  that  "the  type  of  documents  Congress  was 
seeking  to  include  in  the  public  disclosure  provision  of  the 
Freedom  of  Information  Act  were  primarily  those  which  dealt  with 
the  structure,  operation,  and  decision-making  procedure  of  the 
various  government  agencies."  See  542  F.2d  1116,  1119.  Reporters 
Committee  held  that  the  FOIA  applies  to  "[o]fficial  information 
that  sheds  light  on  an  agency' s performance  of  its  statutory 
duties,"  and  "on  the  conduct  of  any  Government  agency  or 
official."  See  489  U.S.  749,  773. 

45  See  Jennifer  J.  Henderson  and  Patrice  McDermott,  Arming  the 
People  ' . . . with  the  power  knowledge  gives":  An  OMB  Watch 
Report  on  the  Implementation  of  the  1996  'EFOIA'  Amendments  to 
the  Freedom  of  Information  Act  [hereinafter  OMB  Watch  Report] , 
April  1998. 
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Agency  failure  to  comply  with  EFOIA  Internet  dissemination 
deadlines  pose  serious  problems.  Implementing  the  1996 
amendments  in  a timely  fashion  is  necessary  to  bring  the  Freedom 
of  Information  Act  into  the  electronic  information  age.  As  shown 
in  United  Transportation  Union  v.  Surface  Transportation  Board , 46 
which  upheld  that  agency' s requirement  for  electronic  submission 
of  pleadings  and  other  records,  paper  record-keeping  systems 
quickly  are  becoming  as  outdated  as  typewriters.  Also,  as 
Congressman  Stephen  Horn  noted  in  EFOIA  hearings  during  the 
summer  of  1998,  the  electronic  provisions  are  integral  to 
Congress'  overall  strategy  to  reduce  frustrating  delays  and  long 
backlogs  in  processing  FOIA  requests.47  If  frequently  requested 
information  is  readily  available  online,  the  strategy  suggests, 
then  agencies  will  have  fewer  FOIA  requests. 

The  problems  of  compliance  and  enforcement,  as  discussed 
in  the  immediately  preceding  chapter,  lead  to  gaps  between  the 
statute  and  new  technology.  These  disparities  can  hinder  access 
by  creating  potential  loopholes  that  agencies  can  exploit  to 
justify  withholding.  The  following  analysis  of  gaps  in  the  EFOIA 
is  divided  into  two  sections  because  these  gaps  fall  into  two 
separate  categories.  The  first  category  deals  with  flaws  evident 
in  the  EFOIA  per  se;  the  second  deals  with  issues  that  Congress 
did  not  address. 


See  United  Transp.  Union  v.  Surface  Transp.  Bd.,  132  F.3d  71 
(D.C.  Cir.  1998) . 

47  See  Cheryl  Arvidson,  Free!  The  Freedom  Forum  Online,  June  17, 
1998,  chttp: //www. freedomforum. org/press/1998/6/9efoia. asp>. 
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Paper  Records  and  Digital  Records : Two  Paradigms 

There  are  potential  electronic  access  problems  in  two  of 
the  EFOIA's  provisions.  The  provision  that  controls  electronic 
searches  limits  the  resources  that  can  be  used  in  automated 
searches  to  those  resources  used  in  conventional  paper-record 
searches.48  And  the  provision  on  electronic  redaction  and 
segregation  of  exempt  information  does  not  clarify  exactly  how 
far  an  agency  must  go  to  write  a program  to  separate  exempt 
information  from  nonexempt  information  in  order  to  produce  a 
releasable  document.49 


Limiting  Computerized  Searches 


Among  the  issues  Congress  wanted  to  resolve  when  it 
created  the  EFOIA  was  whether  federal  agencies  were  required  to 


48  See  Pub.  L.  104-231,  Sec.  5,  amending  5 U.S.C.  §552 (a)  (3)  (C) . 

49  See  Pub.  L.  104-231,  Sec.  9,  amending  5 U.S.C.  §552 (b) . These 
two  provisions  control  two  seemingly  identical  functions . The 
functions  are,  indeed,  related,  but  also  can  be  separate  as  the 
history  of  litigation  under  FOIA  shows.  The  search  provision 
pertains  to  locating  a computerized  record.  This  was  the  issue, 
for  example,  in  Mayock  v.  INS,  714  F.Supp.  1558  (N.D.  Cal. 

1989) (holding  that  a request  of  "all  records"  held  by  the  INS 
should  generally  be  interpreted  to  include  searches  of  relevant 
electronic  databases  and  well  as  other  formats)  and  in  Clarke  v. 
U.S.  Dept,  of  the  Treasury,  No.  84-1873,  1986  U.S.  Dist.  LEXIS 
29989  (E.D.  Penn.  Jan.  24,  1986) (holding  that  the  Dept,  of 
Treasury  had  no  duty  to  create  a special  computer  program  for 
the  purpose  of  extracting  information  from  various  bond  records 
in  order  to  comply  with  a request  for  a compilation  of  specific 
information) . The  segregation  provision  deals  with  redacting,  or 
excising,  exempt  information  within  a record.  This  was  the  issue 
in  Yeager  v.  DEA,  678  F.2d  315  (D.C.  Cir.  1982) (holding  that 
agencies  were  not  required  to  use  programming  techniques  to 
fulfill  their  duties  to  release  "reasonably  segregable," 
nonexempt  portions  of  records)  and  in  Long  v.  IRS,  596  F.2d  362 
(9th  Cir.  1979)  (holding  that  computerized  deletion  of  exempt 
information  was  required  to  provide  a disclosable  record) . 
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perform  computerized  searches  of  electronic  records  for  the 
purpose  of  complying  with  an  information  request.50  Congress 
first  recognized  this  issue  when  legislators  amended  the  FOIA  in 
1974. 51  According  to  a brief  passage  in  the  1974  amendments' 
legislative  history.  Congress  said  that  when  a FOIA  request 
concerned  records  maintained  in  electronic  form,  an  agency  was 
required  to  perform  a search  "functionally  analogous"  to 
searches  for  records  in  conventional  form.52 

This  sole  reference  to  computerized  records  and  the 
"functionally  analogous"  model  for  searches  in  the  1974 
amendments  was  all  that  Congress  said  on  the  issue,  however. 
Neither  the  amendments  nor  the  legislative  history  provided  any 
guidelines  to  agencies  for  making  such  a decision.  The  absence 
of  guidelines  and  a congressional  discussion  on  this  issue  can 
be  explained,  in  great  part,  by  the  fact  that  a quarter-century 
ago,  government  computerization  was  in  its  early  stages. 
Legislators  did  not  foresee  the  future  impact  of  digital 
technology  on  information  policy.  For  example,  IBM  did  not 
introduce  the  first  personal  computer  until  1981, 53  and  Congress 
did  not  hold  hearings  on  the  use  of  computers  in  government 
until  1985. 54 


50 

See 

H. 

Rep. 

No. 

104-795, 

104th  Cong . , 

2d  Sess.  22  (1996) 

51 

See 

S. 

REP. 

No. 

93-854, 

93d  Cong . , 2d 

Sess.  12  (1974). 

52 

See 

id. 

See  Bill  Gates,  The  Road  Ahead  54  (1996)  . 

54  See  Electronic  Collection  and  Information  Dissemination  by 
Federal  Agencies , Hearings  Before  a Subcommittee  of  the 
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But  the  absence  of  guidelines  was  not  lost  on  the  courts. 
Citing  the  "functionally  analogous"  language  contained  in  the 
1974  legislative  history,  the  D.C.  District  Court  observed  in 
1982  that,  "Although  it  is  clear  that  Congress  was  aware  of 
problems  that  could  arise  in  the  application  of  the  FOIA  to 
computerized  records,  the  Act  itself  makes  no  distinction 
between  records  maintained  in  manual  and  computer  storage 
systems."55  In  other  words.  Congress  did  not  specify  what  kinds 
of  computer  searches  could  be  analogous  to  manual  searches . The 
D.C.  District  Court  went  so  far  as  to  suggest  that  a FOIA 
requester  would  have  a high  hurdle  to  clear  indeed  to  establish 
that  a computerized  search  could  be  considered  functionally 
analogous  to  a manual  search  for  paper  records:  "The  FOIA  does 
not  contemplate  imposing  a greater  segregation  duty  upon 
agencies  that  choose  to  store  records  in  computers  than  upon 
agencies  that  employ  manual  retrieval  systems."56 

Lacking  guidelines  for  determining  what  kind  of 
computerized  search  was  "functionally  analogous"  to  a paper 
search,  agencies  thus  were  able  to  exercise  discretion  in 
determining  whether  a requested  computerized  search  was 
"functionally  analogous"  to  a manual  search.  Some  agencies  used 
this  discretion  to  argue  that  when  a computerized  search 
required  programming  to  find  and  then  compile  requested 

Committee  on  Government  Operations , House  of  Representatives, 
99th  Cong.,  1st  Sess.  (Apr.  29,  June  26  and  Oct.  18,  1985). 

55  See  Yeager  v.  DEA,  678  F.2d  315,  321  (D.C.  Cir.  1982). 


56 


See  id.  at  322. 
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information,  this  type  of  search  was  tantamount  to  the  creation 
of  a new  record/7  And  because  the  FOIA  does  not  require  agencies 
to  create  new  records  in  order  to  comply  with  a request,58  some 
agencies  refused  to  conduct  computerized  searches,  and  their 
decisions  were  upheld  by  the  courts.59  The  judicial  history  of 
this  issue  shows  that  court  decisions  were  divided.60 


See  United  States  Dept,  of  Justice,  Report  on  "Electronic 
Record"  Issues  Under  the  Freedom  of  Information  Act  21-26  (Oct. 
1990),  reprinted  in  The  Electronic  Freedom  of  Information 
Improvement  ACT:  Hearing  on  S.  1098  Before  Suhcomm.  on 
Technology  and  the  Law  of  the  Comm,  on  the  Judiciary,  102d  Cong. 
33  (1992). 

58  • • 

See  Kissinger  v.  Reporters  Comm,  for  Freedom  of  the  Press,  445 
U.S.  136,  152  n.  7 (1980);  Forsham  v.  Harris,  445  U.S.  169,  186 
(1980);  NLRB  v.  Sears,  Roebuck  & Co.,  421  U.S.  132  (1975). 

59 

See,  e.g.,  Clarke  v.  U.S.  Dept,  of  the  Treasury,  No.  84-1873, 
1986  U.S.  Dist.  LEXIS  29989  (E.D.  Penn.  Jan.  24,  1986) (holding 
that  the  Dept,  of  Treasury  had  no  duty  to  create  a special 
computer  program  for  the  purpose  of  extracting  information  from 
various  bond  records  in  order  to  comply  with  a request  for  a 
compilation  of  specific  information);  Kele  v.  U.S.  Parole 
Commission,  D.C.  Civil  Action  No.  85-4058  (D.D.C.  Oct.  31,  1986) 
(upholding  the  Department  of  Justice  view  that  requiring 
agencies  to  write  computer  programs  to  extract  requested  data 
would  transform  the  government  into  a computer  research 
firm) (Memorandum  of  Points  and  Authorities  in  support  of  the 
DO  J' s motion  to  dismiss,  at  18). 

60  See  id.  But  see  also,  e.g.,  Mayock  v.  INS,  714  F.Supp.  1558 
(N.D.  Cal.  1989) (holding  that  a request  of  "all  records"  held  by 

the  INS  should  generally  be  interpreted  to  include  searches  of 
relevant  electronic  databases  and  well  as  other  formats) . See 
also  Opinion  of  Record,  Decision  and  Order,  Office  of  Hearings 
and  Appeals,  U.S.  Dept,  of  Commerce,  Case  No.  KFA-0158  (June 
1988) (holding  by  the  Dept,  of  Energy  that  some  programming  of 
computers  should  be  considered  appropriate  and  necessary  for 
FOIA  searches),  U.S.  Congress,  Office  of  Technology  Assessment, 
Informing  the  Nation:  Federal  Information  Dissemination  in  an 
Electronic  Age , OTA-CIT-396  (Washington,  DC:U.S.  Government 
Printing  Office,  October  1988),  at  219. 
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When  Congress  crafted  the  EFOIA,  legislators  believed  they 
settled  this  issue  in  favor  of  requesters.61  The  statute 
explicitly  defines  a "search"  as  a "review,  manually  or  by 
automated  means"  of  agency  records  in  order  to  locate  those 
records  to  comply  with  a FOIA  request.62  The  term  "automated 
means"  was  meant  to  clarify  that  a search  can  include  the 
writing  of  a program  or  the  use  of  computer  codes  to  locate 
electronic  records.63  However,  the  statute  still  leaves  unclear 
exactly  how  much  programming  an  agency  can  be  required  to 
perform.64  The  statute  states  only  that  agencies  must  make 
"reasonable  efforts  to  search  for  the  records  in  electronic  form 
or  format,  except  when  such  efforts  would  significantly 
interfere  with  the  operation  of  the  agency' s automated 
information  system."65 

The  EFOIA' s legislative  history  seeks  to  clarify  the  term 

"reasonable  efforts"  to  provide  a guideline  that  limits  agency 

discretion  when  it  comes  to  computerized  searches: 

An  unreasonable  effort  would  significantly  interfere 
with  the  operations  of  the  agency  or  the  agency' s 
use  of  its  computers.  Electronic  searches  should  not 
result  in  any  greater  expenditure  or  agency  resources 


61  See  H.  Rep.  No.  104-795,  104th  Cong.,  2d  Sess.  22  (1996). 

62  See  5 U.S.C.  §552  (a)  (3)  (D)  . 

63  See  H.  Rep.  No.  104-795,  104th  Cong.,  2d  Sess.  22.  See  also 
Michael  E.  Tankersley,  How  the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996  Update  Public  Access  for  the  Information 
Age , 50  Admin.  L.R.  421,  436-37  (1998). 

64  See  Tankersley,  supra  note  63. 


65 


See  5 U.S.C.  §552 (a) (3) (C) . 
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than  would  have  occurred  with  a conventional  paper- 

based  search  for  documents  (italics  added).66 

But  rather  than  resolve  the  issue  in  favor  of  requesters, 
congressional  inaction  made  it  easier  for  agencies  to  refuse 
FOIA  requests  for  computerized  searches  and  provided  agencies 
with  an  easy  excuse  to  justify  withholding.  This  undesirable 
outcome  flows  from  two  significant  EFOIA  restrictions  that 
agencies  can  use  to  reject  a FOIA  request.  First,  the 
"unreasonable  effort"  restriction  as  explained  in  the 
legislative  history  places  a limit  on  searches  if  a search 
interferes  with  an  agency's  operations  or  use  of  its  equipment. 
However,  there  is  no  such  limit  in  the  FOIA  when  it  comes  to 
executing  a manual  search  for  conventional  records.  This  raises 
the  question  of  why  should  a limit  be  imposed  for  an  automated 
search  or  a search  for  electronically  stored  information. 

Second,  the  legislative  history  explanation  quoted  above  equates 
expenditures  and  resources  used  in  electronic  searches  with 
expenditures  and  resources  in  conventional  paper-based  searches. 
Equating  the  costs  of  paper  and  computerized  searches  can  give 
agencies  justifications  to  reject  computerized  searches,  such  as 
the  labor  expenses  of  training  staff  to  use  computers  or 
software. 

Limiting  Computerized  Segregation  of  Nonexempt  Records 

Similarly,  the  1996  amendments  do  not  resolve  the  related 
issue  of  whether  agencies  are  required  to  program  computers  to 


66 


See  H.  Rkp.  No.  104-795,  104th  Cong.,  2d  Sess.  22. 
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segregate  exempt  from  nonexempt  computerized  information  for  the 
purpose  of  disclosing  a releasable  document.  This  issue  becomes 
very  important  whenever  a requester  seeks  an  electronic  record 
that  contains  releasable  information  that  is  mixed  with 
information  that  is  exempt  under  one  or  more  of  the  FOIA' s nine 
exemptions.67  Although  it  is  often  possible  to  program  computers 
to  segregate  exempt  from  nonexempt  information  in  order  to 
create  a disclosable  document,68  the  EFOIA  does  not  address 
whether  agencies  can  be  required  to  write  such  programs. 


b'  See  5 U.S.C.  §552  (b)  (1-9)  . 

68  See  Tankersley,  supra  note  63,  438.  The  availability  of  such 
programming  was  confirmed  in  an  interview  with  1997  Pulitzer 
Prize  honoree  Russell  Carollo,  April  6,  1999.  Carollo  has 
extensive  experience  in  working  with  software  programs,  which  he 
has  used  to  analyze  government  databases.  Carollo,  a reporter 
for  the  Cox  Publishing  Co. -owned  Dayton  Daily  News,  and  Jeff 
Nesmith  of  the  Cox  News  Service,  jointly  won  the  1997  Pulitzer 
Prize  for  National  Reporting  with  their  series  Unnecessary 
Danger.  The  articles  by  Carollo  and  Nesmith  examined  unnecessary 
deaths  and  injuries  resulting  from  medical  malpractice  in  the 
military's  health  care  system.  Carollo  and  Nesmith  successfully 
sued  several  military  branches  to  compel  them  to  comply  with 
FOIA  requests  to  release  information  stored  on  computer 
databases.  In  his  interview  for  this  research  project,  Corollo 
recounted  how  a federal  agency  had  denied  a FOIA  request  on 
grounds  that  the  segregation  of  information  was  not  possible. 

The  request  was  made  by  a colleague  of  Corollo' s,  journalist 
Elliott  Jaspin,  who  taught  computer-assisted  reporting  at  NICAR, 
the  National  Institute  of  Computer  Assisted  Reporting  at  the 
University  of  Missouri,  and  has  written  in  legal  journals  about 
the  difficulties  of  gaining  access  to  computerized  information. 
See,  e.g.  , Sandra  Davidson  Scott  and  Elliott  Jaspin,  Should 
Government  Copyright  Its  Computer  Software,  25  LAW/Tech.  1 
(April  29,  1992);  and  Elliott  Jaspin  and  Mark  Sableman,  News 
Media  Access  to  Computer  Records:  Updating  Information  Laws  in 
the  Electronic  Age,  36  St.  Louis  U.  L.J.  349  (1992).  After  the 
agency  refused  to  segregate  the  exempt  data,  Jaspin  contacted 
the  agency' s FOIA  officer  and  showed  the  officer  how  the 
requested  information  indeed  could  be  segregated  by  using  a 
relatively  common  software  program. 
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Moreover,  the  courts  are  divided  on  this  issue,  adding  the 
element  of  uncertainty  to  how  such  requests  will  be  resolved  in 
the  future.69  As  Chapter  4 pointed  out,  the  Ninth  Circuit  held  in 
Long  v.  Internal  Revenue  Service70  held  that  any  "reasonably 
segregable  portion"  of  a requested  record  must  be  disclosed 
after  exempted  portions  are  deleted.71  The  Ninth  Circuit 
acknowledged  in  this  1979  case,  which  concerned  a FOIA  request 
for  data  contained  on  computer  tapes,  that  the  "reasonably 
segregable"  provision  was  created  to  remedy  the  situation  in 
which  an  agency  seeks  to  withhold  an  entire  record  because  a 
portion  of  it  contained  exempt  information. 72  But  in  another 
case,  the  D.C.  Circuit  came  to  a different  conclusion  about  an 
agency's  duty  to  segregate  electronic  information.13  In  Yeager  v. 
DEA, 74  in  which  the  DEA  was  asked  to  create  a program  that  would 
segregate  exempt  information  from  nonexempt  information 
contained  in  the  same  database,  the  D.C.  Circuit  interpreted  the 
limits  of  reasonableness  for  segregating  data  under  the  FOIA  as 


See  Yeager  v.  DEA,  678  F.2d  315  (D.C.  Cir.  1982) (holding  that 
agencies  were  not  required  to  use  programming  techniques  to 
fulfill  their  duties  to  release  "reasonably  segregable," 
nonexempt  portions  of  records).  But  see  Long  v.  IRS,  596  F.2d 
362  (9th  Cir.  1979) (holding  that  computerized  deletion  of  exempt 
information  was  required  to  provide  a disclosable  record) . 

70  See  596  F.2d  362. 

71  See  id,  at  365,  citing  5 U.S.C.  § 552(b). 

72  See  id,  citing  S.  Rep.  No.  854,  93d  Cong.,  2d  Sess.  31  (1974), 
citing  Wellford  v.  Hardin,  315  F.Supp.  768  (D.D.C.  1970); 

Grumman  Aircraft  Engineering  Corp.  v.  Renegotiation  Board,  425 
F.2d  578  (D.C. Cir.  1970);  Bristol-Myers  Co.  v.  FTC,  424  F.2d  935 
(D.C.  Cir.  1970) . 


73 


See  Yeager  v.  DEA,  678  F.2d  315  (D.C.  Cir.  1982). 
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precluding  "any  manipulation  or  restructuring  of  the  substantive 
content  of  a 'record'"  in  order  to  delete  exempt  information.75 
To  require  such  programming,  the  court  reasoned,  would  impose  a 
greater  duty  on  agencies  that  stored  information  electronically 
than  on  those  agencies  that  used  manual  systems.76 

The  EFOIA  anticipated  the  need  to  segregate  and  redact 
exempted  information  from  electronic  records.77  The  EFOIA 
requires  agencies  "to  identify  the  location  of  deletions  in  the 
released  portion  of  the  record  and,  where  technologically 
feasible,  to  show  the  deletion  at  the  place  on  the  record  where 
they  made  the  deletion,  unless  that  indication  would  harm  an 
interest  protected  by  an  exemption."18  But  the  EFOIA  does  not 
directly  address  the  issue  of  whether  an  agency  may  be  required 
to  write  programs  to  segregate  nonexempt  data  so  that  it  can  be 
released . 

It  is  important  for  this  issue  to  be  clarified  in  favor  of 
disclosure.  Otherwise,  agencies  can  argue  that  the  EFOIA' s 
legislative  history  suggests  that  agencies  are  not  required  to 
write  a program  to  segregate  exempt  from  nonexempt  data 
contained  in  the  same  electronic  document.79  Agencies  can  point 


74  See  id. 

75  See  id.  at  323. 

76  See  id.  at  322.  For  detailed  analyses  of  the  Long  and  Yeager 
cases,  see  Chapter  4. 

77  See  H.R.  Rep.  No.  104-795,  104th  Cong.,  3d  Sess.  27  (1996). 

78  See  id. 

79  See  S.  REP.  104-272,  104th  Cong.,  2d  Sess.  18  (1996). 
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to  a Senate  report  that  accompanied  the  Senate' s precursor  to 
the  EFOIA,  which  explicitly  said,  "agencies  are  not  required  to 
aggregate,  compact,  or  modify  electronic  data  in  order  to 
release  it  to  FOIA  requesters  in  nonexempt  form.  Agencies  may  do 
so  as  a matter  of  administrative  discretion.  . . . "80  The  EFOIA 
of  1996  does  not  explicitly  reject  this  passage  from  the  Senate 
report.  Nor  does  the  EFOIA  repudiate  the  outmoded,  25-year-old 
"functionally  analogous"  model. 

The  Outmoded  "Functionally  Analogous"  Model 

The  access  problems  posed  in  the  related  issues  of 
computerized  searches  and  computerized  segregation  stem  from 
Congress'  failure  to  move  beyond  the  "functionally  analogous" 
model  set  forth  in  the  1974  amendments — a model  that  has  long 
been  outmoded  by  advances  in  information  technology.  By  limiting 
electronic  searches  to  the  constraints  of  conventional  record 
searches,81  and  by  neglecting  to  address  the  issue  of 
electronically  segregating  releasable  information,82  legislators 
demonstrated  they  did  not  understand  some  fundamental  and 
crucial  differences  between  paper  records  and  computerized 
records.  Electronic  records  often  reside  within  a computer 
system  or  database  and  can  be  retrieved  only  through 
programming,  unlike  paper  records,  which  are  retrieved  from 


80  See  id. 

See  Pub.  L.  104-231,  Sec.  5,  amending  5 U.S.C.  §552 (a) (3) (C) . 
See  Pub.  L.  104-231,  Sec.  9,  amending  5 U.S.C.  §552 (b) . 


82 
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filing  cabinets.83  In  order  to  locate  computerized  records  in 
host  systems  in  a comprehensible  form,  an  agency  often  must 
apply  codes  or  at  least  some  minimal  programming.84 

The  "functionally  analogous"  rationale  is  an  inappropriate 
model  because  it  imposes  limits  on  electronic  access  that  can, 
in  effect,  undermine  access  to  computerized  information.  Access 
can  be  hindered  under  this  model  because  search  procedures  for 
paper  documents  simply  are  not  always  analogous  to  automated 
searches  for  computerized  information.  Whereas  software  is  not 
needed  for  a manual  search,  an  automated  search  cannot  be 
executed  without  software. 

In  addition  to  letting  stand  the  outmoded  "functionally 
analogous"  model,  the  EFOIA  fails  to  explicitly  address  the 
disclosure  of  software.  In  other  words,  the  amendments  do  not 
say  whether  an  agency  must  provide  a FOIA  requester  with  the 
software  needed  to  turn  the  raw  data  contained  in  a digital 
record  into  meaningful  information.  The  absence  of  such 
clarifying  language  also  can  undermine  public  access  to 
computerized  government  information.  Robert  Gellman,  a former 
House  committee  counsel,  said  EFOIA  crafters  avoided  the  issue 
because  opinion  is  divided  among  some  federal  agencies  on 
whether  software  is  always  part  of  a record  or  a tool  to 


8 3 

See  U.S.  Congress,  Office  of  Technology  Assessment,  Informing 
the  Nation:  Federal  Information  Dissemination  in  an  Electronic 
Age,  OTA-CIT-396,  at  215  (1988). 


84 


See  id. 
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retrieve  information.85  But  according  to  Public  Citizen  lead 
attorney  Michael  Tankersley,  the  argument  that  software  is  not  a 
record  is  not  a persuasive  one.8"  Tankersley  asserts  that  under 
the  new  definition  of  "record"  in  the  EFOIA,  which  makes  the 
medium  in  which  information  is  recorded  "irrelevant,"87  software 
is  part  of  a record  and  should  be  subject  to  release  under  the 
FOIA.  The  only  exceptions  to  disclosure  would  be  if  the  software 
is  not  subject  to  agency  control,  e.g.,  proprietary  software 
specifically  licensed  to  the  government,  or  it  is  exempt  under 
one  or  more  of  the  statute's  exemptions.88 

Just  like  the  difference  between  computerized  searches  and 
manual  searches,  there  also  are  substantive  differences  between 
paper  and  digital  records.  The  differences  between  a paper 


Interview  with  Robert  Gellman,  May  12,  1999. 

86  See  Tankersley,  supra  note  63,  at  433. 

The  EFOIA  clarified  that  the  term  "record"  and  "any  other  term 
used  in  this  section  in  reference  to  information  includes  any 
information  that  would  be  an  agency  record  subject  to  the 
requirements  of  this  section  when  maintained  by  an  agency  in  any 
format,  including  an  eletronic  format."  See  Pub.  L.  104-231,  110 
Stat.  3048,  amending  5 U.S.C.  § 552 (a) 2).  In  its  discussion  of 
the  definition  of  "record"  in  the  EFOIA,  the  House  report 
accompanying  the  EFOIA  stated: 

This  provision  should  restrain  agencies  from  evading 
the  clear  intent  of  the  FOIA  by  deeming  some  forms 
of  data  as  not  being  agency  records  and  not  subject 
to  the  law.  The  primary  focus  should  always  be  on 
whether  information  is  subject  to  disclosure  or  is 
exempt,  rather  than  the  form  or  format  it  is  store 
in.  This  provision,  however,  does  not  broaden  the 
concept  of  agency  record.  The  information  maintained 
on  a computer  is  a record,  but  the  computer  is  not. 

See  H.  REP.  No.  104-795,  104th  Cong.,  2d  Sess.  20  (1996). 

88  See  Tankersley,  supra  note  63,  at  433.  Tankersley  notes  that 
software  might  not  be  subject  to  agency  control  in  instances 
when  proprietary  software,  owned  by  private  vendors,  is  used. 

See  id. 
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record  and  a digital  record  extend  beyond  their  form  and  format. 
A paper  record  can  be  as  simple  as  an  FBI  arrest  record  or  other 
form  of  text.  Other  conventional,  i.e.,  nondigital,  records 
could  include  film  or  video  or  an  audio  tape  or  a photograph.89 
But  a digitally  stored  document  such  as  a CD-ROM  can  be  composed 
of  text,  photos,  audio,  video  and  the  software  for  accessing  any 
of  these  components.90  Also,  a CD's  sheer  capacity  distinguishes 
it  from  paper  and  other  conventional  forms  of  record-keeping, 
making  it  vastly  different  from  a manila  folder  or  file  cabinet. 
A CD-ROM  has  a storage  capacity  of  5 billion  bits  of  data.91  For 
perspective,  a copy  of  the  Wall  Street  Journal  contains  10 
million  bits.  One  CD-ROM  can  hold  about  two  years  of  Wall  Street 
Journal  newspapers,  or  about  100  classics  of  literature.92  It  is 
estimated  that  CD-ROMs  soon  will  have  the  capacity  to  hold  50 
billion  bits  of  information.93  Already,  the  CD-ROM  has  a new 
cousin,  the  DVD,  or  Data  Video  Disk.  The  DVD  looks  like  a CD, 
but  it  also  offers  video.  DVDs  of  popular  films,  for  example. 


See,  e.g.  , Save  the  Dolphins  v.  U.S.  Dept,  of  Commerce,  404 
F.Supp.  407  (N.D.  Cal.  1975);  Mobil  Oil  Corp.  v.  Federal  Trade 
Commission,  406  F.Supp.  305  (S.D.N.Y.  1976);  Murphy  v.  FBI,  490 
F.Supp.  1138  (D.C.  Cir.  1980);  Albright  v.  U.S.  Dept,  of  Health, 
Education  and  Welfare,  631  F.2d  915  (D.C.  Cir.  1980). 

90  See  Gates,  supra  note  53,  at  12  9. 

91  Binary  code  in  computer  jargon  is  the  system  of  "bits"  and 
"bytes."  A computer  is  a vast  number  of  memory  switches,  each  of 
which  is  called  a bit.  Each  switch  is  symbolized  by  either  a "1" 
or  a "0."  If  a switch  is  open,  it  is  a "0,"  and  if  it's  closed, 
it  is  a "1."  Eight  bits  make  up  a byte.  For  a more  detailed 
explanation  of  binary  code,  see  Chapter  5,  note  14. 

92  See  Nicholas  Negroponte,  Being  digital  68  (1995)  . 


93 


See  id. 
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are  now  available  in  most  video  stores.94  These  differences 
between  digital  records  and  paper/conventional  records 
illustrate  why  the  "functionally  analogous"  rationale  is 
outmoded  and  an  inappropriate  model  for  record-keeping  and 
access  law  in  the  information  age. 

The  uses  for  these  types  of  evolving  electronic  documents 
will  enable  information  gatherers,  information  users  and 
information  disseminators  to  accomplish  tasks  infinitely  beyond 
the  limits  of  paper  documents  and  even  early  computerized 
records.  When  the  government  began  computerizing  records  in  the 
late  1960s,  computers  were  little  more  than  calculators  and 

9 

electronic  typewriters  with  memory;  record-keeping  went  from  the 
recording  of  text  on  paper  to  the  recording  of  text  in  a 
computer  for  display  as  text.  But  new  electronic  documents  such 
as  CD-ROMs,  Internet  documents  and  other  technologies  yet  to 
come  will  perform  functions  that  paper  documents  and  other 
conventional  records,  such  as  film,  video  and  microfiche,  could 
never  replicate. 


94  Regarding  new  applications  of  information  technology,  such  as 
DVDs,  the  1996  EFOIA  crafters  showed  foresight.  In  defining  the 
term  "record,"  the  statute  does  not  refer  to  DVDs,  which  are 
becoming  widespread  in  use.  But  Congress  did  say  that  the 
"format  in  which  data  is  maintained  is  not  relevant  under  the 
FOIA.  Computer  tapes,  computer  disks,  CD-ROMS,  and  all  other 
digital  or  electronic  media  are  records.  . . . When  other,  yet- 

to-be  invented  technologies  are  develop  to  store,  maintain, 
produce,  or  otherwise  record  information,  these  will  be  records 
as  well."  See  H.  Rep.  No.  104-795,  104th  Cong.,  2d  Sess.  20 
(1996) . But  nonetheless.  Congress  still  was  unable  to  move 
beyond  a mindset  that  equated  paper  records  with  manual  records: 
"(A]  record  in  electronic  format  can  be  requested  just  like  a 
record  on  paper  or  any  other  format,  and  within  enumerated 
exceptions,  can  potentially  be  fully  disclosed  under  the  law 
(italics  added)."  See  id.  at  19. 
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Government  records  represent  the  raw  material  of 
government.95  As  technology  provides  richer,  more  detailed,  more 
diverse  and  more  creative  methods  of  government  record-keeping, 
the  public  can  gain  new  insights  into  the  workings  of  government 
and  can  better  evaluate  the  activities  of  agencies  and 
officials.  Computerizing  information  presents  thus  tremendous 
opportunities  to  make  government-held  information  more 
meaningful  and  at  the  same  time  more  available  to  the  public  and 
easier  to  obtain. 

But  by  equating  conventional  record-keeping  with 
computerized  record-keeping,  which  is  what  the  "functionally 
analogous"  model  represents.  Congress  failed  to  recognize  the 
important  and  substantive  differences  between  digital  records 
and  paper/conventional  records.  The  result  is  the  imposition  of 
restrictions  on  the  use  of  computer  programming  to  gain  access 
to  government  information.  These  restrictions  are  evident,  for 
example,  in  the  limits  placed  on  computerized  searches  and 
computerized  segregation  of  exempt  information,  as  outlined 
earlier  in  this  chapter.  And  any  limitations  on  computerized 
programming  based  on  the  "functionally  analogous"  model 
represent  a limitation  on  the  right  to  know. 

Documents  and  Records  in  the  Internet  Age 

When  it  comes  to  Internet  technology,  the  "functionally 
analogous"  model  holds  even  less  meaning  because  the  Internet 


See  Henry  H.  Perritt,  Jr.,  Sources  of  Rights  to  Access  Public 
Information,  4 WM.  & Mary  Bill  of  Rts.  J.  179  (1995) . 
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has  created  digital  documents  for  which  there  are  no 
counterparts  in  paper  and  conventional  formats.  Means  of  gaining 
access  to  data  already  rely  on  retrieving  data  from  cyberspace, 
via  the  Internet,  rather  than  from  physical  instruments  like  CD- 
ROMS  and  DVDs  and  hard  drives.  In  the  same  way  that  the  old  5- 
1/4-inch  floppy  disk  gave  way  to  the  2-1/2-floppy  now  in  use, 
and  the  2-1/2-inch  floppy  is  quickly  giving  way  to  the  CD,  the 
CD  as  a means  of  storing  data  will  soon  give  way  to  cyberspace 
storage.  The  World  Wide  Web  is  evolving  into  the  filing  cabinet 
of  the  near  future,  and  the  Internet  is  the  medium  through  which 
the  information  is  accessed.96 

For  example,  it  is  now  possible  to  access  software 
directly  via  the  Internet,  which  makes  CD  technology  no  longer 
necessary  for  storing  software.  This  new  means  of  access 
illustrates  a significant  step  in  the  evolution  of  information 
storage:  Let  us  say  you  buy  a scanner  for  your  computer  so  that 
you  can  create  graphics  and  photos  for  Web  pages.  And  let  us 
also  say  you  have  a printer  and  a computer  that  is  a couple  of 
years  old  or  older.  Because  older  computers  use  the  same  port 
for  both  scanners  and  printers,  you  need  to  update  your  "printer 
driver"  software  so  the  two  pieces  of  hardware — the  scanner  and 


96  The  World  Wide  Web  and  the  Internet  are  often  confused  with 
one  another.  The  Internet,  a network  of  computer  networks,  was 
originally  developed  by  the  U.S.  military  in  1969.  The  World 
Wide  Web,  invented  in  the  European  Particle  Physics  Lab  in 
Geneva,  Switzerland,  in  1989,  is  a system  of  interconnected  Web 
sites . Accessing  the  Web  and  using  e-mail  services  have  become 
the  most  common  uses  of  the  Internet.  See  John  R.  Levine,  Carol 
baroudi,  Margaret  Levine  Young,  eds.,  Internet  for  Dummies  109,  162,  6th 
ed.,  (1999);  Tom  Lichty  and  Jennifer  Watson,  The  Official  America  online 
Tour  Guide  82,  296  (1998)  . 
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the  printer — can  both  work.  Printer-driver  software  enables  your 
computer  to  "talk"  to  your  printer.  Scanner-driver  software 
enables  your  computer  to  "talk"  to  your  scanner.  To  allow  both 
the  printer  and  scanner  to  run  off  your  PC,  you  need  to  update 
your  printer  driver  software. 

It  used  to  be  that  you  would  install  upgraded  software  by 
downloading  a new  program  from  a disk  or  a CD  into  your  computer 
hard  drive.  But  With  Internet  technology,  it  is  no  longer 
necessary  to  use  a disk  or  CD.  Today,  you  can  go  online  to,  say, 
the  Hewlett-Packard  Web  site  if  you  have  a Hewlett-Packard 
printer,  and  you  download  "printer  driver"  software  directly 
from  the  Web  site  into  your  hard  drive.  The  software — the 
information — actually  exists  on  the  World  Wide  Web,  and  is 
stored  on  a server,97  which  itself  is  a large-capacity  computer 
and  which  may  or  may  not  even  be  in  the  same  state  as  the  user 
accessing  it. 

The  significance  of  this  technology  cannot  be  overstated. 
For  as  Michael  Dertouzos,  head  of  MIT's  Laboratory  for  Computer 
Science,  pointed  out,  software  is  the  "primary  fuel  of  the 
information  age,  as  important  as  the  fossil  fuels  have  been  for 


97  • 

A server  xs  a large-capacity  computer  that  contains  a variety 
of  data  and  serves  the  data  out  to  computers  much  in  the  same 
way  that  a blackjack  dealer  deals  cards  to  players.  Web  servers 
store  and  send  Web  pages;  Mail  servers  receive,  send  and  log  e- 
mail;  intranet  servers  act  as  firewall-protected  local  servers 
for  storing  and  sending  files  within  a company  or  organization; 
database  servers  store  and  allow  access  to  database  files,  and 
so  on.  See  Lisa  Schmeiser,  The  Complete  Website  Upgrade  & Maintenance 
GUIDE  124-24  (1999) . 
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the  industrial  age."98  Direct  Internet  access  to  data  such  as 
software  illustrates  not  only  an  important  step  in  the  evolution 
of  information  storage,  but  also  serves  as  a clear  example  of 
how  the  "functionally  analogous"  model  fails  to  apply  to  the 
Internet . 

The  Internet  is  the  fastest  growing  medium  in  history.99 
According  to  one  publication,  there  were  130  Web  sites  on  the 
Internet  in  1993  compared  with  millions  in  19  9 9. 100  Even  Bill 
Gates  did  not  foresee  the  full  impact  of  the  Internet.101  The 
first  edition  of  his  book,  The  Road  Ahead,  was  published  in 
1995,  but  it  was  immediately  followed  by  a substantially  revised 
second  edition  in  1996  for  the  explicitly  stated  purpose  of 
presenting  an  up-to-date  discussion  of  the  Internet.102  Gates 
wrote  in  the  1996  edition  that  Microsoft  had  begun  investing  in 
the  research  and  development  of  interactive  networks  by  1994, 
"[b]ut  we  didn't  expect  that  within  two  years  the  Internet  would 
captivate  the  whole  industry  and  the  public's  imagination."103 


98 

See  Michael  Dertouzos,  What  will  Be:  How  the  New  World  of  Information 
Will  Change  Our  Lives  323  (1997)  . 

QQ 

See  Paul  Gilster,  Digital  Literacy  2 (1997). 

100  See  Levine,  supra  note  96,  at  11. 

101  See  Gates,  supra  note  53,  at  ix-x. 

102  See  id.  at  ix.  Four  of  the  book's  12  chapters  were  completely 
revised.  For  example,  index  references  to  the  Internet  increased 
from  19  in  the  1995  edition  to  69  in  the  next  year's  edition. 

And  while  none  of  the  12  chapters  in  the  1995  edition  contained 
references  to  the  Internet  in  the  chapter  titles,  three  chapter 
titles  did  so  in  the  1996  edition.  The  1996  edition  still 
contained  12  chapters,  the  same  number  as  in  the  1995  edition, 
but  three  of  the  chapters  were  retitled  to  "From  Internet  to 
Highway,"  "Business  on  the  Internet,"  "The  Internet  Gold  Rush." 
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MIT  Professor  of  Media  Technology  and  a leading  Internet 
expert  Nicholas  Negroponte  said  that  no  one  knows  how  many 
people  use  the  Internet  because  it  is  a network  of  networks,  all 
of  which  are  connected  through  telephone  lines.104  In  other 
words,  the  Internet  is  a vast  interlocking  network  made  up  of 
computer  networks  that  offer  various  digital  services  and 
products  provided  by  a wide  variety  of  sources,  or  "domains"  in 
computing  parlance,  such  as  businesses,  educational  institutions 
and  the  government.105 

There  are  several  types  of  online  services.  The  most 
commonly  used  are  e-mail  services;  consumer  online  services, 
e.g.,  America  Online,  Prodigy  and  CompuServe;  and  commercial 
online  services,  e.g.,  Lexis-Nexis  along  with  other  database 
providers,  online  brokerages,  and  search-engine  services  such  as 
Yahoo,  Alta  Vista  and  Hot  Bot . 

Although  one  can  only  guess  at  the  number  of  current 
Internet  users,  Negroponte  estimated  that  30  million  people  were 
using  the  Internet  in  1995,  and  the  Internet  population  was 
growing  at  a rate  of  10  percent  a month.106  AOL  alone  had  11 
million  subscribers  in  1998. 107  Michio  Kaku,  a leading 


See  id.  at  x. 

104  See  Negroponte,  supra  note  92,  at  181.  Negroponte  said  there 
were  45,000  networks  on  the  Internet  in  1994. 

105  These  domains  include  private  or  publicly  held  companies, 
denoted  by  ".com,"  and  can  range  in  size  from  AT&T  and  General 
Electric  to  small  entrepreneurial  firms;  organizations  and 
associations,  ".org";  educational  institutions,  ".edu";  all 
levels  of  government,  ".gov";  and  the  military,  ".mil". 


106 


See  Negroponte,  supra  note  92,  at  5 . 
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theoretical  physicist,  estimated  the  1997  Internet  population  at 
roughly  40  million,  and  growing  at  the  rate  of  20  percent  per 
quarter,108  a rate  of  growth  that  is  roughly  in  line  with 
Negroponte' s projections.  By  1996,  Kaku  said,  one-third  of  all 
U.S.  households  had  personal  computers,  and  about  10  to  15 
percent  of  households  were  wired  to  the  Internet.  And  the  United 
States  handles  more  than  half  the  world's  Internet  traffic, 
supports  more  than  half  its  servers,  and  is  home  to  more  than 
half  its  users  worldwide.109  As  young  people,  who  comprise  the 
largest  population  of  Internet  users,  mature,  Internet  use  is 
expected  to  grow  exponentially.110 

The  way  in  which  the  Internet  is  transforming  information 
warehousing,  as  well  as  the  means  to  gain  access  to  information, 
has  implications  for  public  access  to  government  held 
information.  The  Internet  is  the  driving  force  behind  a 
convergence  of  all  other  media  technologies:  telephone,  radio, 
television  and  cable.  This  convergence  means  that  data  in  all  of 
its  forms — text,  graphics,  video,  audio — can  be  turned  into 
digital  binary  language  and  transmitted  across  the  Net.* 1 * 111  But 


Interview  with  David  Carlson,  Director,  Interactive  Media 
Lab,  University  of  Florida,  May  24,  1999. 

108  See  Michio  Kaku,  Visions  49  (1997). 

1 QQ 

See  Esther  Dyson,  Release  2.0:  A Design  for  Living  in  the  Digital  Age 
104  (1997). 

110  According  to  a CNN-Time  Magazine  poll  reported  on  May  1, 

1999,  82  percent  of  teen-agers  polled  use  the  Internet.  These 
poll  results  were  reported  on  CNN  on  May  1,  1999,  in  conjunction 
with  a news  report  on  Web  sites  that  contain  hate  messages. 

111  See  Gilster,  supra  note  99,  at  7. 
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the  Internet  does  not  simply  mimic  other  forms  of  media;  these 
media  adapt  to  the  Internet.112 

As  a result,  the  Internet  has  spawned  a variety  of  unique 
digital  documents  and  record-keeping  systems  that  simply  did  not 
exist  pre-Internet,  such  as  cache  files,  bookmark  indexes, 
cookie  files  and  log  files.  The  FOIA  controls  disclosure  of 
tangible  records,  which  are  reproducible;  the  law  does  not  apply 
to  information  in  the  abstract.113  But  now  the  existence  of  the 
Internet  creates  two  issues  that  were  not  addressed  in  the  1996 
amendments  but  need  to  be  resolved.  First,  the  EFOIA  neither 
acknowledges  the  existence  of  these  Internet-created  documents 
and  records,  which  are  located  in  virtually  all  government 
computers  and  servers,  nor  does  it  clarify  whether  these  digital 
documents  would  qualify  as  records,  under  the  FOIA.  Second,  the 
EFOIA  does  not  address  the  "Internet  gatekeeper"  issue.  In  other 
words,  the  law  does  not  establish  clear  guidelines  that 
determine  exactly  who  decides  what  government  information 
actually  goes  on  the  Internet  and  how  these  dissemination 
decisions  would  be  made. 

Because  Internet-generated  data  may  provide  new  ways  for 
the  public  to  observe,  examine  and  evaluate  the  workings  of 
government.  Congress  needs  to  resolve  both  of  these  issues. 


See  id.  at  37. 

113  See  Essential  Information  v.  U.S.  Information  Agency,  at  2, 
Civil  Action  No.  96-1194  (NHJ)(D.D.C.  Nov.  27,  1996),  aff'm 
Essential  Information  v.  U.S.  Information  Agency,  134  F.3d  1165 
(D.C.  Cir.  1998).  See  also  United  States  Dept,  of  Justice  v.  Tax 
Analysts,  492  U.S.  136,  145  (1989). 
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Internet  Records:  Cache  and  Bookmarks 

Cache  and  bookmark  files  can  yield  insights  into  how 
agencies  use  computers.  Cache  is  a form  of  memory  where  recently 
accessed  or  frequently  accessed  information  is  stored.114  In 
other  words,  cache  files  represent  a history  of  text  documents, 
graphics  and  Web  sites  that  have  been  created  or  called  up  on  a 
computer  monitor.115  This  cache  history  is,  in  effect,  a record 
of  computer  uses. 

Computer  and  software  designers  created  the  cache  memory 
system  to  make  computers  work  faster  and  improve  overall 
performance.116  For  example,  when  one  calls  up  a Web  page  for  the 
first  time,  it  often  takes  several  or  more  seconds  for  the 
computer  to  download  the  Web  page.  If  the  computer  user  then 
moves  on  to  a different  Web  page  or  to  another  document,  and 
then  returns  to  a previously  called  up  Web  page,  the  earlier  Web 
page  appears  on  the  monitor  almost  instantly.  It  reappears 
quickly  because  the  first  time  it  was  called  up  on  the  screen, 
its  URL  (uniform  resource  locator)  or  Internet  address  was 
stored  in  the  cache  file  of  the  hard  drive.  Because  URLs  are 
stored  in  the  cache  memory,  they  become  accessible  for 
subsequent  use  without  having  to  download  the  information  again 
from  the  original  source,  typically  a Web  server. 


114  See  Dictionary  of  Computing  56  (1991)  . 

115  See  Levine,  supra  note  96,  at  341. 


116 


See  id. 
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There  are  three  types  of  cache  memory.  Text,  graphic 
information  and  URLs  are  stored  in  RAM  (random  access  memory) 
cache.  This  cache  information  is  temporary  and  stored  for  use 
during  each  session  of  computer  operations;  the  information 
expires  when  one  turns  off  one's  computer. 

Data  also  is  stored  in  the  cache  portion  of  the  hard 
drive,  the  second  type  of  cache  memory.  The  information  is 
stored  in  the  hard  drive  for  a longer  period,  remaining  on  the 
hard  drive  even  after  the  computer  is  turned  off.  The  data  is 
deleted  only  after  the  cache  portion  of  the  hard  drive  reaches 
its  capacity.  Once  the  hard-drive  cache  is  full,  the  oldest 
documents  or  files  are  automatically  eliminated  to  make  room  for 
the  newest  documents . 117  For  this  reason,  a document  such  as  an 
e-mail  can  exist  on  hard-drive  cache  even  after  the  document  has 
been  deleted  from  a text  file.  This  is  why  computer  experts  can 
retrieve  information  from  a hard  drive  even  though  a document  or 
file  was  deleted.  To  completely  expunge  information,  the  hard- 
drive  must  be  erased  or,  in  computing  parlance,  "wiped." 

Last,  there  is  a Web  browser  cache,  which  stores  URLs  and 
Web  sites  on  the  hard  drive  after  they  have  been  called  up  for 
viewing  by  a browser  like  Netscape  or  Internet  Explorer.  This 
Web  browser  cache  is  the  reason  why  a previously  accessed  URL 
will  appear  in  a search  field  after  a user  has  only  entered  the 
first  two  or  three  characters  of  the  Internet  address.  The  hard- 


117 


See  id. 
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drive  cache  memory  recognizes  the  requested  site  and 
automatically  provides  the  whole  Internet  address.118 

Bookmarks  are  a related  form  of  cached  memory.  A bookmark 
keeps  a user-created  record  of  frequently  referenced  or  favorite 
Web  sites  in  the  hard  drive  so  that  the  user  can  always  return 
to  them  without  going  through  the  downloading  process.119  Unlike 
conventional  cache  memory,  however,  a bookmark  file  is  a 
permanent  storage  system.  But  like  other  memory  storage  systems, 
bookmark  files  have  a finite  capacity,  and  a bookmark  file 
eventually  can  be  filled  to  capacity,  requiring  the  user  to 
delete  some  of  the  URLs. 

Besides  cache  memory  and  bookmarks,  there  are  at  least  two 
other  Internet-spawned  records,  cookies  and  log  files.  These 
records,  whose  existence  is  often  unknown  to  users,  can  yield 
useful  information  about  how  computers,  servers  and  browsers  are 
used . 

Internet  Traffic  Trackers:  Cookies  and  Logs 

A cookie  is  a small  text  file,  typically  a string  of 
characters,  seldom  more  than  100  bytes.120  A cookie  is  stored  on 
a computer' s hard  drive  by  a Web  site  visited  by  the  computer 
user.121  Actually,  the  cookie  is  sent  by  the  Web  server  that 


119 

See  Levine,  supra  note  96,  at  101  ; See  Lichty,  supra  note  95, 
at  129-131. 

120  See  Lichty,  supra  note  96,  at  343. 


121 


See  Levine,  supra  note  96,  at  334. 
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hosts  the  Web  site.  A cookie  contains  coded  information  that 
enables  a Web  server  to  automatically  identify  the  user  when  the 
user  revisits  the  site.  Cookies  reside  in  a cookie  file  located 
in  a browser  folder  on  the  computer's  hard  drive.  A cookie  can 
look  like  this:  <Set-Cookie:  variable=foo;  expires=31-Dec-2001 
15:45:320  GMT;  path="/sneaky/";  domain+"surf atwork . com"> . 
Usually,  its  coded  message — which  identifies  the  computer  user — 
is  understood  only  by  the  server  that  sent  it  to  the  user' s hard 
drive . 

Cookies  are  a controversial  technology  because  they  can  be 
used  to  track  user  traffic  without  the  users'  knowledge.122 
Advertising  networks,  which  spread  ads  across  many  sites,  can 
use  cookies  to  track  users  across  the  Internet  after  the 
cookies'  codes  are  returned  to  the  ad  network's  server.123  Unless 
a computer  user  knows  about  the  existence  of  cookies — and  has 
the  computer  savvy  to  activate  a function  that  automatically 
sends  him  a message  alerting  him  whenever  a cookie  has  been 
transmitted — the  user  may  not  realize  that  he  is  being  tracked. 
Users  can  view  their  cookie  histories,  if  they  know  where  to 
look,  and  delete  cookie  files.  Cookie  files  often  have  the  name 
cookie  on  the  file,  such  as  "cookies.txt"  on  Windows  and 
"MagicCookie"  on  a Mac. 

Cookies  do  not  necessary  represent  sinister  invasions  of 
privacy.  Certainly,  they  are  used  by  advertisers  to  gain 
profiles  of  users  and  can  track  e-mail  addresses  for  the 


122 


See  Schmeiser,  supra  note  97,  at  42  9. 
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purposes  of  sending  pesky  junk  e-mail.  But  cookies  also  can  make 
visiting  sites  easier.  For  example,  if  you  subscribe  to  an 
online  publication,  the  Web  site' s server  will  recognize  you  and 
you  will  not  have  to  fill  out  a form  or  use  a password  each  time 
you  access  the  site.  When  using  an  online  airlines  flight 
reservation  service,  cookies  keep  your  flight  bookings  separate 
from  the  hundreds  or  thousands  of  other  bookings  being  made  at 
the  same  time.  If  a computer  user  receives  a message  that  a 
cookie  has  been  transmitted,  and  the  user  then  refuses  to  accept 
the  cookie,  some  servers  will  deny  the  computer  access  to  the 
requested  Web  site. 

Servers  also  contain  history  records  known  as  logfiles, 
which  can  reveal  useful  information  to  track  Internet  and  Web 
traffic.124  Logfiles,  along  with  cache  files,  bookmarks  and 
cookies,  can  yield  information  on  the  activities  and  operations 
of  agencies  and  public  officials  in  the  digital  age  when  it  is 
difficult  to  imagine  a governmental  function  that  does  not  use 
computers  in  some  way.  Logfile  data  can  include  the  number  of 
hits  on  each  Web  site;  the  identification  of  Web-site  users  by 
e-mail  address  or  domain;125  length  of  time  of  average  Web  site 
visits;  which  links  were  selected  on  Web  sites;  what  browser  the 
user  was  using,  e.g.,  Netscape  or  Internet  Explorer;  information 
about  the  kind  of  computer  the  user  was  using;  and  where  the 


123 
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See  id. 
See  id. 


at  297. 
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See  supra  note  105. 


303 


user  was  accessing  the  site  from,  e.g.,  the  University  of 
Florida's  nerdc  or  grove  systems  or  America  Online. 

Clearly,  the  Internet  is  transforming  how  society 
communicates  and  records  information.  With  increasing  use  of  and 
dependency  on  the  Internet,  the  "Internet  gatekeeper"  question 
emerges  as  a significant  overarching  issue  that  pertains 
directly  to  public  access  to  government  information:  Who  decides 
what  information  gets  posted  on  the  Internet?  The  Internet 
gatekeeper  can  have  a significant  impact  on  the  right  to  know  in 
the  electronic  information  age. 

Internet  Gatekeepers 

At  the  heart  of  the  Internet  gatekeeper  issue  is  the 
question  of  who  decides  what  gets  posted  on  the  Internet  and 
what  does  not  get  posted.  The  stakes  in  this  Internet  gatekeeper 
issue  are  high  because  they  involve  not  only  what  one  person  can 
learn  from  a FOIA  request,  but  what  the  entire  nation  can  know 
and  be  allowed  to  know.  If  a decision  is  made  to  keep  certain 
government  information  off  the  Internet,  and  this  information 
also  is  not  listed  in  an  index  of  existing  agency  data,126  then 
keeping  the  information  off  the  Internet  is  tantamount  to 
keeping  the  information  secret. 

A timely  illustration  of  this  crucially  important  issue 
concerns  pending  congressional  legislation  that  seeks  to  block 
Internet  dissemination  of  a database  compiled  by  the 

126  Incomplete  agency  indexes  have  been  the  subject  of  concern 
and  an  issue  in  litigation  against  the  government.  See  Chapter  7 
for  details. 
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Environmental  Protection  Agency.127  This  database,  scheduled  to 
be  made  public  on  June  21,  1999,  contains  "off-site  consequence 
analyses,"  commonly  called  worst-case  scenarios,  at  chemical 
plants  across  the  United  States.128 

The  information  in  this  database  was  required  to  be  made 
public  under  the  1990  amendments  to  the  Clean  Air  Act.129  The 
pending  legislation.  House  bill  1790,  introduced  by  West 
Virginia  U.S.  Rep.  Tom  Bliley,  would  limit  public  dissemination 
of  the  worst  case  scenario  data  by  allowing  only  CD-ROMs  and 
hard  copy  print-outs  of  this  information  to  be  distributed  only 
to  local  and  state  officials  in  states  where  the  plants  are 
located.130  Bliley,  the  FBI  and  the  EPA  argue  that  Internet 
dissemination  of  these  "off-site  consequence  analyses"  could  be 
used  by  terrorists  for  domestic  sabotage.131 

The  impetus  for  compiling  and  disclosing  the  worst-case 
scenarios  stems  from  public  alarm  over  possible  chemical 
accidents.  This  concern  was  heightened  when  a U.S. -owned 
chemical  plant  accident  in  Bhopal,  India,  killed  more  than  1,000 


See  H.R.  1790,  the  Chemical  Safety  Information  and  Site 
Security  Act  of  1999. 


128 


See  id. 


123  See  P.L.  101-549,  104  Stat.  2399,  Sec.  112(f),  Nov.  15,  1990. 

130  See  H.R.  17  90,  the  Chemical  Safety  Information  and  Site 
Security  Act  of  1999. 

131  See  May  26,  1999:  Subcommittee  on  Health  and  Environment 
Hearing,  H.R.  1790.  Chemical  Safety  Information  and  Site 
Security  Act  of  1999,  <http://www.House.gov/commerce/>. 
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persons  in  December,  1984. 132  The  next  year,  135  people  were 
hospitalized  after  a toxic  gas  release  at  the  Union  Carbide 
plant  in  Institute,  West  Virginia.133  Spurred  by  public  outcry 
and  local  governments.  Congress  amended  the  Clean  Air  Act  in 
1990  to  require  companies  that  make,  store  or  transport 
chemicals  to  develop  risk  management  plans.  The  plans  were  to  be 
disclosed  to  the  general  public  by  June  21,  1999. 134 

The  risk  management  plan  database  is  supposed  to  contain 
inventories  of  140  different  chemicals;  site  accident  histories; 
locations  where  toxic  chemical  releases  could  take  place;  and 
the  range  of  effect  in  terms  of  distance  and  numbers  of  people 
who  could  possibly  be  affected  by  and  accident. 

In  testimony  on  H.R.  1790  at  a joint  hearing  held  May  26, 
1999,  before  the  Subcommittee  on  Health  and  Environment  and  the 
Subcommittee  on  Oversight  and  Investigations,  Paul  McMasters,  a 
member  of  the  Freedom  of  Information  Committee  of  the  American 
Society  of  Newspaper  Editors,  asserted  that  H.R.  1790  would 
deprive  the  general  public  and  news  media  of  crucial  information 
that  is  in  the  public  interest:135 


132  See  Gas  Deaths  in  India  Exceed  1,000 , with  Thousands  Hurt; 
Gandhi  Seeks  Compensation,  New  York  Times,  Dec.  5,  1984,  at  A-l. 

133  See  Toxic  Leak,  Potent  Fine,  Time,  Apr.  14,  1986,  at  81. 

134  See  P.L.  101-549,  104  Stat.  2399,  Sec.  112(f),  Nov.  15,  1990. 

135  See  May  26,  1999:  Subcommittee  on  Health  and  Environment 
Hearing,  H.R.  1790.  Chemical  Safety  Information  and  Site 
Security  Act  of  1999  (statement  of  Paul  McMasters,  <http://www. 
House . gov/ commerce/> . 
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• A national  database  providing  comprehensive  information 
about  the  nature  and  degree  of  possible  chemical-plant 
accidents . 

• A resource  for  individuals,  public  interest  groups,  and 
researchers  involved  in  comparing  and  analyzing  safety 
and  security  measures  in  communities  across  the  United 
States . 

• A means  to  evaluate  performance  of  elected  officials  and 
government  agencies  in  protecting  public  health  and 
safety. 

• Authoritative  data  to  help  ensure  accurate  and  timely 
news  media  reports  on  safety  concerns,  precautions  and 
accidents . 136 

Kathy  M.  Kinsey,  Assistant  Attorney  General  for  the  State 
of  Maryland,  told  the  hearing  panel  that  the  proposed  bill  also 
could  conflict  with  state  right-to-know  laws.137  "To  our 
knowledge,  no  affected  state  officials,  including  governors, 
attorneys  generals  or  legislators  were  consulted  prior  to  the 
introduction  of  this  legislation,"  she  said,  "and  therefore  had 
no  opportunity  to  assess  its  impact  on  state  public  records 
laws."138  She  added  that  penalties  in  the  bill  also  raised 
concerns  among  state  officials.  The  legislation  would 


136 


See  id. 


See  May  26,  1999:  Subcommittee  on  Health  and  Environment 
Hearing,  H.R.  1790.  Chemical  Safety  Information  and  Site 
Security  Act  of  1999  (statement  of  Maryland  Assistant  Attorney 
General  Kathy  M.  Kinsey,  <http://www.House.gov/commerce/>. 
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See  id. 
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criminalize  Internet  dissemination  and  impose  penalties  of 
prison  and  fines.  "We  are  quite  concerned  about  federal  laws 
subjecting  state  and  local  officials  to  criminal  sanction 
without  prior  consultation  with  such  officials,"  Kinsey 
testified . 139 

But  according  to  Blilely,  the  Environmental  Protection 
Agency,  the  FBI  and  the  Department  of  Justice,  the  widespread 
dissemination  of  the  database  containing  the  worst-case 
scenarios  would  pose  a threat  to  national  security.140  He  said 
that  H.R.  1790  would  adequately  serve  the  public  interest 
because  it  permits  local  officials  to  gain  access  to  the  "risk 
information  they  need  to  plan  and  protect  citizens,  and  that 
individuals  have  access  to  information  concerning  the  risks 
associated  with  local  chemical  facilities."141 

The  congressman's  comments  were  echoed  by  other  witnesses, 
such  as  Robert  M.  Burnham,  the  FBI  Section  Chief  for  Domestic 
Terrorism,  who  told  of  how  the  FBI  arrested  four  members  of  the 
KKK  who  had  plotted  to  place  an  improvised  explosive  device  on  a 
hydrogen  sulfide  tank  at  a refinery  near  Dallas.142  "This  real 


139 


See  id. 


140  See  May  26,  1999:  Subcommittee  on  Health  and  Environment 
Hearing,  H.R.  1790.  Chemical  Safety  Information  and  Site 
Security  Act  of  1999  (statement  of  U.S.  Rep  Tom  Bliley, 
<http : //www . House . gov/commerce /> . 


142  See  May  26,  1999:  Subcommittee  on  Health  and  Environment 
Hearing,  H.R.  1790.  Chemical  Safety  Information  and  Site 
Security  Act  of  1999  (statement  of  FBI  Domestic  Terrorism 
Section  Chief  Robert  M.  Burnham,  <http://www.  House.gov/ 
commerce />. 
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life  incident  highlights  better  than  any  scenario  we  could 
create  how  worldwide  unfettered  access  to  this  information  could 
be  used  to  facilitate  a criminal  or  terrorist  attack  in  the 
U.S.  , " he  said.143 

There  may  be  a legitimate  question  whether  chemical 
accident  data  should  be  made  public.  For  example,  the  federal 
government  collects  all  kinds  of  information  that  is  not 
released  because  of  the  need  to  protect  personal  privacy,144  law 
enforcement  investigations145  or  national  security.146  But  as 
former  House  counsel  Robert  Gellman  observed,  federal  agencies 
do  not  keep  everything  secret  because  it  may  be  useful  to  a 
terrorist.147  "Anyone,  terrorist  or  other,  can  get  on  the 
Internet  and  retrieve  a list  of  the  biggest  bridges,  highest 
dams,  longest  tunnels  and  largest  hydroelectric  plants,"  said 
Gellman,  former  chief  counsel  to  the  House  Government  Operations 
Subcommittee  on  Information,  Justice,  Transportation  and 


144  The  privacy  interests  are  defined  as:  "personnel  and  medical 
files  and  similar  files  the  disclosure  of  which  would  constitute 
a clearly  unwarranted  invasion  of  personal  privacy, " See  5 
U.S.C.  § 552(b) 6,  and  "records  or  information  compiled  for  law 
enforcement  purposes,  but  only  to  the  extent  that  the  production 
of  such  law  enforcement  records  or  information  . . . could 
reasonably  be  expected  to  constitute  an  unwarranted  invasion  of 
personal  privacy."  See  5 U.S.C.  § 552(b)7(C). 


145 


See  5 U.S.C.  § 552  (b)7. 


146  In  the  case  of  national  security  interests,  information  must 
be  classified  under  guidelines  established  by  Presidential 
Executive  Order  for  information  to  qualify  for  exemption  under 
the  FOIA' s national  security  exception.  See  5 U.S.C.  § 552(b)!. 

147  See  Robert  Gellman,  Don't  succumb  to  a Net-driven  secrecy 
panic , Government  Computer  news,  April  12,  1999,  at  21. 
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Agriculture.148  "Before  anyone  decides  to  panic  about  this,  the 
same  information  has  always  been  available  in  printed  form  in 
almanacs,  and  other  publications  readily  available  in  every 
bookstore  and  public  library."149 

Furthermore,  enforcement  of  H.R.  1790  is  impractical  and 
can  lead  to  First  Amendment  problems.  If  any  of  the  worst-case 
scenario  data  is  leaked  to  a news  media  organization,  the 
federal  government  would  encounter  First  Amendment  interests  in 
efforts  to  block  online  publication.  In  fact,  some  of  the 
chemical  accident  data  already  has  been  available  online  for 
more  than  a year.  On  Oct.  10,  1997,  the  Augusta  Chronicle's 
online  publication,  metroQugusta,  reported  the  details  of  worst- 
case  scenarios  presented  by  officials  from  ten  local  companies 
at  a public  forum.150  Included  in  the  online  report  were  maps 
that  showed  how  far  toxic  plumes  could  spread  from  the  plants. 
The  chemicals  included  sulfur  dioxide,  hydrochoride,  chlorine, 
ammonia  and  oleum,  manufactured  by  such  companies  as  Olin, 

Amoco,  AC  Industries,  NutraSweet  and  Procter  & Gamble.  And  as 
recently  as  April  29,  1999,  the  Charleston  Gazette  Online 
reported  details  of  worst-case  scenarios  presented  by  chemical- 
plant  officials  at  a public  meeting.151  A detailed  locator  map 
showing  the  location  of  the  sites  accompanied  the  news  report. 


149  See  id. 

150  See  Meghan  Gourley,  Planning  for  the  worst,  metro@ugusta, 
posted  Oct.  10,  1997,  <http://www.augustachronicle.com/stories/ 
101097/met  risk  maps.html>,  visited  June  1,  1999. 
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Conclusion 

No  development  in  the  history  of  the  Freedom  of 
Information  Act  has  held  as  much  potential  for  shaping  the  Act's 
contours  as  that  of  new  technology.  For  this  reason,  a 
technologically  current  EFOIA  that  bridges  the  gap  between  law 
and  technology  is  vitally  important  to  the  future  of  public 
access  to  government-held  information  in  the  electronic  age. 

When  it  comes  to  Congress  failing  to  recognize  the 
tremendous  and  unique  impact  that  the  Internet  has  had  on 
information  technology,  perhaps  legislators  cannot  be  faulted 
entirely.  Five  years  ago,  even  high-tech  experts  did  not  foresee 
the  Internet's  explosive  growth.  And  perhaps  legislators  lacked 
the  technical  sophistication  and  expertise  to  recognize  that  the 
"functionally  analogous"  model  of  1974  had  been  long  outmoded  by 
advances  in  information  technology. 

But  in  order  to  fulfill  the  Freedom  of  Information  Act's 
broad  policy  of  full  disclosure  and  ensure  continued  public 
access  to  government  information  in  the  digital  age,  the  EFOIA 
must  be  updated  to  take  into  account  what  is  now  known.  Congress 
has  had  time  to  do  its  homework.  Now  Congress  needs  to: 


151  See  Ken  Ward  Jr.,  Plant  accident  scenario  far-reaching:  In 
worst  of  the  worst,  thousands  could  die,  even  25  miles  away, 
Charleston  Gazette  Online,  posted  April  29,  1999, 

<http://www.wvgazette.com/News/worst0429.html>,  visited  June  1, 
1999. 
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• Repudiate  the  Supreme  Court's  1989  decision  in 
Department  of  Justice  v.  Reporter's  Committee  for 
Freedom  of  the  Press.152  The  EFOIA' s congressional  intent 
to  keep  government-compiled  databases  in  the  public 
domain  is  in  conflict  with  the  Reporters  Committee 
decision.  This  ruling  narrows  the  scope  of  the  Freedom 
of  Information  Act,  and  thus  decreases  public  access  to 
government  information.  Repudiation  of  Reporters 
Committee  is  necessary  to  safeguard  the  democratic 
principles  of  open  government  and  accountability. 

• Explicitly  state  that  software  is  a disclosable  record 
under  the  FOIA — and  not  merely  a tool  for  instructing 
hardware  and  retrieving  data.  Computerized  data,  which 
is  the  form  of  most  information  gathered  by  government 
today,  is  often  meaningless  without  software  to  render 
it  comprehensible.  Professor  Dertouzos'  earlier  stated 
observation  is  one  Congress  needs  to  hear,  and  it  bears 
repeating:  Software  is  the  "primary  fuel  of  the 
information  age,  as  important  as  the  fossil  fuels  have 
been  for  the  industrial  age." 

• Repudiate  the  misguided  "functionally  analogous" 
standard,  which  Congress  established  in  1974  as  the 
model  for  determining  whether  a computerized  record 
search  is  allowable  under  the  FOIA. 

152  U.S.  Dept,  of  Justice  v.  Reporters  Committee  for  Freedom  of 
the  Press,  489  U.S.  749  (1989). 
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• Eliminate  the  EFOIA' s electronic-search  restriction  that 
limits  agency  resources  in  automated  searches  to  those 
resources  used  in  conventional  paper-record  searches.153 

• Explicitly  state  that  writing  a program  is  a required 
agency  function  in  the  process  of  segregating  exempt 
information  from  nonexempt  information  for  the  purpose 
of  producing  a releasable  record.  Because  government 
gathers  most  information  today  in  computerized  form,  it 
is  obvious  that  computerization  must  be  employed  to 
segregate  exempt  from  nonexempt  information  contained  in 
the  same  record.  Anything  less  than  such  a programming 
requirement  is  an  invitation  to  agencies  to  withhold 
information  on  the  grounds  that  redaction  and 
segregation  is  too  much  trouble. 

Additionally,  at  the  very  least,  public  discussion  needs 
to  take  place  to  arrange  for  some  type  of  regular  oversight  to 
ensure  that  agencies  comply  with  the  EFOIA' s online 
dissemination  provisions,  and  to  apprise  Congress  of  agency 
progress  or  lack  of  progress. 

Finally,  public  hearings  need  to  start  exploring  the 
Internet  issues.  Ultimately,  Congress  must  decide  whether 
Internet-generated  documents  such  as  cache  files,  bookmarks, 
cookie  files  and  log  files  should  qualify  as  records  under  the 
Freedom  of  Information  Act.  And  Congress  also  will  have  to 


153 


See  Pub.  L.  104-231,  Sec.  5,  amending  5 U.S.C.  §552 (a) (3) (C) . 
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address  the  Internet  gatekeeper  issue  and  establish  clear 
guidelines  for  deciding  what  will  be  released  on  the  Internet, 
and  how  these  disclosure — or  withholding — decisions  will  be 
made . 

The  stakes  in  resolving  all  of  these  FOIA  issues  are  high. 
The  federal  government  is  the  largest  single  producer, 
collector,  consumer  and  disseminator  of  information  in  the 
United  States,  if  not  the  world.154  And  federal  agencies  produce 
or  disseminate  some  information  that  has  direct  and  significant 
political  and  economic  consequences  on  society.155 

That  is  why  all  of  these  matters  should  be  settled  by 
carefully  considered  legislative  and  executive  decisions,  and 
not  by  the  courts,  which  is  where  these  issues  eventually  will 
end  up  if  they  remain  unresolved.  The  20-year  legal  history  of 
pre-EFOIA  judicial  opinions  on  electronic  access  issues  clearly 
shows  that  policy  by  patchwork  litigation  is  a poor  system  of 
shaping  government  policy. 


See  Management  of  Federal  Information  Resources  Notice,  § 7a, 
59  Fed.  Reg.  37,  906,  37,  910  ( 1994 ) (Circular  A-130 ) . 

155  "Government  information  is  a valuable  national  resource.  It 
provides  the  public  with  knowledge  of  the  government,  society, 
and  economy— past , present,  and  future.  It  is  a means  to  ensure 
the  accountability  of  government  to  manage  the  government's 
operations,  to  maintain  the  healthy  performance  of  the  economy, 
and  is  itself  a commodity  in  the  marketplace."  Id.  at  § 7b. 
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